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§ 276 CCC / Darrach Application Checklist

Preparatory / Case Management Phase 

o Initial Consideration:

- consider whether application is, in law, required:

* confirm that accused is charged with an offence enumerated in § 276 CCC or
that the proceeding implicates, as contemplated in R. v. Barton, 2019 SCC 33,
one of the enumerated offences

* confirm that the evidence relates to “sexual activity”, as contemplated by
§ 276(2) CCC

* confirm that evidence sought to be adduced falls outside of the scope of
“sexual activity that forms the subject matter of the charge”, as contemplated by
§ 276(2) CCC

- identify material issue to which the evidence will be relevant

- consider whether evidence will, indeed, be probative of that issue

- identify evidentiary foundation for the application: sourced to the accused,
disclosure material, third party records, etc. N.B. The complainant is NOT a
compellable witness at the application (§ 278.94(2) CCC).

- consider any strategic disadvantage(s) to bringing the application

o Crown Pre-Trial / Judicial Pre-Trial:

- advise that application is contemplated

- confirm Crown’s position as to the scope of “sexual activity that forms the
subject matter of the charge”, as contemplated by § 276(2) CCC.

- confirm whether the Crown will apply to admit other sexual activity

- work out a timeline (relative to the start date of the preliminary inquiry or trial) for
each phase of the application

o Proceeding Preparation:

- prepare materials for application:

* ensure that content of the Notice of Application meets the
requirements of § 278.93(2) CCC

* ensure that the enumerated grounds track the relevant legal test
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* have someone commission the affidavit(s)

* highlight/sidebar relevant passages in case law

- obtain contact information for counsel acting on behalf of the complainant/witness

- serve materials on the assigned Crown and counsel for the complainant/witness,
and file them with the court, in accordance with the timelines specified in the
relevant court rules and/or local practices (or as agreed upon at the JPT)

- speak with the assigned Crown and counsel for the complainant with a view to
(1) confirming their position; and, as appropriate, (2) narrowing down the issues to be
litigated at the application

- confirm whether the affiant will be cross-examined on the affidavit

- prepare affiant for cross-examination

Proceeding Phase I: Should a Hearing Be Convened 

o tender any Application Record, affidavit, etc. to be marked as an exhibit

o Convey defence position as to the merits of the allegation in order that judge has an
analytical frame of reference for the application:

- sexual activity (may have) occurred, but not with the accused

- any interaction between the complainant and the accused did not involve sexual
activity

- sexual activity between the complainant and the accused occurred and it was
consensual

- sexual activity between the complainant and the accused occurred and the accused
(mistakenly) believed it to be consensual

o as appropriate, convey position regarding the legal applicability of § 276 CCC in the
circumstances of the case

o convey position as to why a hearing under § 278.94 CCC should be convened

Proceeding Phase II: Admissibility of Evidence 

o confirm, as appropriate, that exhibits filed at Phase I are to apply at the hearing at
Phase II.

- tender any additional affidavit, etc. to be marked as an exhibit.
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o call any testimonial evidence / make affiant available for cross-examination

o as appropriate, convey position regarding the legal applicability of § 276 CCC in the
circumstances of the case

o convey position as to why evidence sought to be adduced is admissible under
§ 278.92(a) / § 276(2) CCC

o seek any necessary clarification re scope/wording of permissible questions
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§ 276 CCC /
Darrach Application

Is the accused facing a proceeding 
(preliminary inquiry or trial) in respect of an 
offence identified in § 276(1) CCC or a 
proceeding that implicates, as contemplated in 
R. v. Barton, 2019 SCC 33, one of the
enumerated offences.?

Yes

PHASE I:

Should a hearing to consider the admissibility 
of the evidence should be held?

Test:

Is the evidence sought to be adduced capable 
of admissibility under § 276(2) CCC?

See: § 278.93(4) CCC.

That is to say,

(1) Can the evidence be construed as sexual 
activity?

See: § 276(2) CCC.

Yes

(2) Does the evidence relate to sexual activity 
involving the complainant, other than the
sexual activity that forms the subject 
matter of the charge, as contemplated by
§ 276(2) CCC?

Yes.

(3) Can the evidence be construed as specific 
instances of sexual activity?

See: ¶ 276(2)(c) CCC.

Yes

(4) Can the evidence be considered material 
to the case?

See: ¶ 276(2)(b) CCC.

Evidence is material if what it is offered to 
prove or disprove is a fact in issue as 
determined by the allegations contained in the   
count(s) and the governing procedural and 
substantive law. See: R. v. Luciano, 2011 
ONCA 89.

Yes

(5) Can the evidence be considered relevant 
to a material issue in the case?

See: ¶ 276(2)(b) CCC.

Evidence is relevant if, by the application of   
experience and common sense, it renders the 
fact it seeks to establish by its introduction 
slightly more or less probable than the fact 
would be without it. See:  R. v. Luciano, supra.

Yes

(6) Can the evidence be construed as being
tendered for a purpose other than to support 
an inference that, by reason of the sexual
nature of that activity, the complainant is:

(a) more likely to have consented to the sexual
activity that forms the subject-matter of the
charge; or

(b) is less worthy of belief.

See: ¶ 276(2)(a) CCC.

Yes

(6) Can the evidence be construed as having
significant probative value that is not 
substantially outweighed by the danger of 
prejudice to the proper administration of 
justice?

See: ¶ 276(2)(d) CCC.

Yes

A hearing is ordered.

See: § 278.93(4) CCC.

PHASE II:

Is the evidence admissible?

Creating the Evidentiary Record

The applicant must tender viva voce or 
affidavit evidence (where the affiant is subject 
to cross-examination). An information and 
belief affidavit (hearsay) is not permissible at 
this phase. See: R. v. Darrach, supra, at ¶ 44, 
53.

Anyone with relevant information, who can 
personally testify to its truth, may testify. It 
need NOT be the accused. See: R. v. Darrach, 
supra, at ¶ 53.

The complainant is NOT a compellable 
witness on the application. See: § 278.94(2) 
CCC.

Assessing the Admissibility of the 
Evidence Sought to be Adduced

Is the evidence sought to be adduced 
admissible under § 276(2) CCC, having regard 
to the following pre-conditions?

(1) Is the evidence of sexual activity?

See: § 276(1) CCC.

Yes

(2) Does the evidence relate to sexual activity 
involving the complainant, other than the
sexual activity that forms the subject 
matter of the charge, as contemplated by
§ 276(2) CCC?

Yes.

(3) Is the evidence sought to be adduced of 
specific instances of sexual activity?

See: ¶ 276(2)(c) CCC.

Yes

(4) Is the evidence material to the case?

See: ¶ 276(2)(b) CCC.

Yes

(5) Is the evidence relevant to a material
issue at trial?

See: ¶ 276(2)(b) CCC.

Yes

(6) Is the evidence being tendered for a
purpose other than to support an inference
that, by reason of the sexual nature of that 
activity, the complainant is:

(a) more likely to have consented to the sexual
activity that forms the subject-matter of the
charge; or

(b) is less worthy of belief.

See: ¶ 276(2)(a) CCC.

Yes

(7) Does the evidence have significant 
probative value that is not substantially
outweighed by the danger of prejudice to 
the proper administration of justice?

See: ¶ 276(2)(d) CCC.

Yes

Evidence is admissible.

No Evidence is inadmissible. Application is 
dismissed.

Significant probative value test is satisfied 
where the evidence sought to be adduced "is 
not ...so trifling as to be incapable, in the 
context of all the evidence, of raising a 
reasonable doubt". However, it is not 
necessary that the accused demonstrate 
"strong and compelling reasons for admission 
of the evidence". See: R. v. Darrach, supra, at 
¶ 39.

The requirement of "significant probative 
value" serves to exclude evidence of trifling 
relevance that, even though not used to 
support the two forbidden inferences, would 
still endanger the "proper administration of 
justice". See: R. v. Darrach, supra, at ¶ 41.

No
Evidence is inadmissible. Application is 
dismissed.

No Evidence is inadmissible. Application is 
dismissed.

Evidence is relevant if, by the application of   
experience and common sense, it renders the 
fact it seeks to establish by its introduction 
slightly more or less probable than the fact 
would be without it. See:  R. v. Luciano, supra.

No Evidence is inadmissible. Application is 
dismissed.

Evidence is material if what it is offered to 
prove or disprove is a fact in issue as 
determined by the allegations contained in the   
count(s) and the governing procedural and 
substantive law. See: R. v. Luciano, supra.

No Evidence is inadmissible. Application is 
dismissed.

The words “specific instances of sexual 
activity” must be read purposively and 
contextually. By requiring “detailed 
particulars,” The Criminal Code ensures that 
judges are equipped to meaningfully engage 
with the § 276 analysis and the defence 
evidence does not take the Crown or 
complainant by surprise. However, [former]
¶ 276(2)(a) does not always require an 
accused to come before the court armed with 
names, dates and locations...The degree of 
specificity required depends on the 
circumstances of the case, the nature of 
the sexual activity that the accused seeks 
to adduce and the use to be made of that 
evidence.

See: R. v. R.V., supra.

No.

Admissibility of evidence is not governed by 
these provisions. Application is dismissed.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

Consider:

(1) temporal; (2) locational; and (3) situational 
proximity of proposed evidence relative to
chronology of events characterized by the 
complainant as non-consensual sexual 
activity.

No

Admissibility of evidence is not governed by 
these provisions. Application is dismissed.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

“Sexual activity” includes any communication 
made for a sexual purpose or whose content 
is of a sexual nature. See: § 276(4) CCC.

Evidence of the complainant’s other sexual 
activity is presumptively inadmissible. See:
§ 276(2) CCC.

The burden of proof as to admissibility rests 
with the applicant on a balance of 
probabilities. See: R. v. Darrach, supra,
at ¶ 46.

In consideration of whether the pre-conditions 
are met, the judge must consider the following 
factors set out in § 276(3) CCC:

(1) the interests of justice, including the right 
of the accused to make a full answer and 
defence;

(2) society's interest in encouraging the 
reporting of sexual assault offences;

(3) whether there is a reasonable prospect
that the evidence will assist in arriving at a 
just determination in the case;

(4) the need to remove from the fact-finding 
process any discriminatory belief or bias;

(5) the risk that the evidence may unduly 
arouse sentiments of prejudice, sympathy 
or hostility in the [trier of fact];

(6) the potential prejudice to the 
complainant's personal dignity and right of 
privacy;

(7) the right of the complainant and of every 
individual to personal security and to the 
full protection and benefit of the law; and

(8) any other factor that the judge considers 
relevant.

Cross-examination MUST be confined to what 
is necessary to determine whether the 
proposed evidence is admissible. See: R. v. 
Darrach, supra, at ¶ 64.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

Significant probative value test is satisfied 
where the evidence sought to be adduced "is 
not ...so trifling as to be incapable, in the 
context of all the evidence, of raising a 
reasonable doubt". However, it is not 
necessary that the accused demonstrate 
"strong and compelling reasons for admission 
of the evidence". See: R. v. Darrach, supra, at 
¶ 39.

The requirement of "significant probative 
value" serves to exclude evidence of trifling 
relevance that, even though not used to 
support the two forbidden inferences, would 
still endanger the "proper administration of 
justice". See: R. v. Darrach, supra, at ¶ 41.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

The words “specific instances of sexual 
activity” must be read purposively and 
contextually. By requiring “detailed 
particulars,” The Criminal Code ensures that 
judges are equipped to meaningfully engage 
with the § 276 analysis and the defence 
evidence does not take the Crown or 
complainant by surprise. However, [former]
¶ 276(2)(a) does not always require an 
accused to come before the court armed with 
names, dates and locations...The degree of 
specificity required depends on the 
circumstances of the case, the nature of 
the sexual activity that the accused seeks 
to adduce and the use to be made of that 
evidence.

See: R. v. R.V., 2019 SCC 41.

No.

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

No

No hearing shall be granted.

Admissibility of evidence is governed by the 
principles in R. v. Seaboyer; R. v. Gayme, 
supra.

“Sexual activity” includes any communication 
made for a sexual purpose or whose content 
is of a sexual nature. See: § 276(4) CCC.

At this stage, an information and belief 
affidavit (hearsay) is acceptable. See: R. v. 
Darrach [2000] S.C.J. No. 46 at ¶ 53.

No

CCC provisions have no application.

Test at common law applies:

Is the probative value of the evidence as to a 
material issue substantially outweighed by 
its prejudicial impact. See: R. v. Seaboyer; R. 
v. Gayme, [1991] S.C.J. 62.
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