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DISCLAIMER
The .opinions•. expressed.··.in.·this •• presentationand·.on.·the..followingslides
are.·.solelythose··of.the .. presenterandnot11.ecessarily. those·.ofKim
Alexancler·.·Fullerton .Barrister.. and.. SolicitorProfessionaliCorporation.
Any errors or omissions ·are solely the responsibility ofthe author.
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INTRODUCTION

This .. presentationiwiliprovide.abroad.·.overviewofthe
histoticaI·.and.1egaI·jmpacts.of.aboriginaI.identity.and
its.impaction.the .relationship with Canada.

Thispresentation..willfocus.on•••the. Metis. and· ..non­
status.Indians of Canada.

In particular, theimpact.ofthe.recentSupreme.Court
of.Canacla clecision, Daniels v.·· .Canada..(Indian Affairs
andNorthern·Develop.ment),.·2016SCC.·12··.(Daniels)
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BACKGROUND
1754····--· DEPARTMENT ·OfINDIANAffAIRS
CREATEDANDPLACED.UNDERMILITARY
CONTROL
1759-FALlOFNEWFRANCE
1763-ROYAL·PROCLAMATIONSIGNEDBYKING
GEORGE III

1794 - ..JAY.T.REATY.•.•SIGN.EDBETWEEN.GREAT
BRITAIN·.ANDTHE··.·U.S.A.
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LEGISLATIVE ACT •.-·.·.ENFRANCHlsEIVIENT

AnAct. to encourage the gradual.Civilization ofthe Jndian Tribes
inthisPt'ovince, and to amend the Laws respecting Indians
This legislation passed in18S7, ·introduced.theconcept.of
enfl'anchisement:anlndianmalewho couldspeak Englishor
French, and was found byapanelofcolonialadministrators to
be "ofsober and industrious habits, free from debt and
suffjcientlyintelligent·.tobe capable of managing thisown
affairs" could••surrenderhis.Tndianidentity·and right to share· in
Indian common lands,•and •• become. "enfranchised."
Subsequent•amendments, •.would.allow.for the right to·votein
Calladiallelectiolls, .andbeill.otherrespectsthe.equalunder
civillaw ofhis non-Indian counterpart.
In effect, they would become non-status Indians.
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lIV1PORTANT·DATES
1867.--CONFEDERATION·(BNAACT)..S.91·.(24-)
1872-FIRSTRESIDENTIALSCHOOLSARESETUP

1876-GOV'T. OF CAN. PASSES CONSOLIDATED INDIAN ACT
1880.·- FIRSTAMENDMENTS.TO·.INDIAN..ACTPASSED

188S-RIELREBELLIONWHICH WAS CAUSED BYLAND DISPOSSESSION
(CANADA HAD PURCHASED THE/NORTHWEST TERRITORIES FROM THE
HUDSON'S BAY COMPANY, .WHICHWAS·.OCCUPIED BY THE METIS AND
OPENED ··ITUP·•••TO.SETTLERS ·FROM.THE··EAST

1900'5••--- PERIOD· OF.ACTI"VE ASSIMILATION•.• POLlcYi(I.E. RESERVE.·.• PASS
SYSTEM, BANNING OF POTLATCH ETC·)
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ASSIIVIILATI()NEFF()RTS
188S.••-·Prohibition•••·ofseveral.traditional.····lndian·ceremonies,.suchaspotlatches.

1894 _. ·Removal ofband·control.·.over.non-Tndians•living on..• reServes.··This ••power
was transferred tothe•Superintendent General OfIndian Affairs.

189s:Amendedtooutlaw alldances, ceremonies and festivals.that.·.involved the
wounding ofanimals or humans, or.the giving away ofrnoney orgoods

1918 -Powerto leaseoutuncultivated reservelandsto non--Indiansifthenew
leaseholderwould useit for farming·or.pasture.

1936: Amended to allow Indian agents to.direct.bandcouncil·meetingS,·.and to
casta deciding. vote in theevent ofatie.
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LEGISLATIVE/CHALLENGES
Referencere: ··.British .North.AmericaAct,.1867.·(U.K.),.S••. 91 •••·IN ••THE
MATTEROFaReferel1ceas to whether the•term••• "ll1dians" 111 head 24 of
SectiOlT91.. ofThe··BritishNorthAmerica Act, 1867,.includes Eskirno
inhabitants ofthe·.Province···ofQuebec.

Question posed to the Supreme Court ·ofCanada -Does the term
"Indians," as used.in head 24 ofsection 91 ofthe British NorthiAmerica
Act,.••·1867, .include··Eskimoinhabitants•• ofthe·Provillce ••of •.·Queb.ec?

The answer oftheCourttothequestionwasinthe.affirl11ative.

Basically, the two levels ofgovernmentwerearguillgabout who would be
resp.onsible for the welfare ofthe Inuitin northern Quebec.
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ASSIMII..AT/ON .··EFFORTS.·.·.·.(CON'T.)
Thegovernment continued to usethe legislative powersto·assimilate.aboriginal
peoples,alldinparticular, Status Tndians.
One ofthe mostsuccessful methods was .to activelydiscrirninate against
aboriginalwomen, again, Status..Indian women.
Afterthepassageofthe••1951JndianAct, a woman wholostherstatusupon
marriage to a non--Indian or more specifically a non-status.Indian was also liable
to be•• involuntarily.enfranchised.
This could include a North American Indianfrom the United States, for
example, as theseindividualswere.notUstatus"Indians.
Her minor children would be· enfranchised.with her, even ifthey had been born
prior tothe marriage.
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IVIETIS·CHAI.I.ENGES
The•Metis have had ••a much different·historical.experiencethan·.that.of
l1ol1-statuslndians.

Historically, •.• theyhavehad more ••sl1ccess•with recognition at· the provincial
level ratherthan thefederal level.

There-was .nolegislative.mechanismforthe ·Metisatthe·federal •.level.(i.e.
equivalentto theJndian Act) . .. However, ·they are constitutionally
recognized.

There.is·legislation·in.at least.three provinces.(i.•e .•• Manitoba,
Saskatchewan, Alberta}.
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Constitution Act, .1982

Section3S:
Recognition••of•.•existing .••aboriginal.·and.·treaty·rights
35i•.... (1) The.existing•.·aboriginal.and ••treaty.·.rightsofthe ••·.aboriginal
peoples.·ofCanada.·.·arei.herebyrecognized and .•affirmed.

Definiti()n•..of."aboriginal peoples.ofCa.nada"
(2).·In.·.this ... Act, .. "aborigznalpeoples ..ofCanada"·includes·.the.. lndian.,
Inuit.and •• Metispeoplesof·.•Canada.
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RECOGNITION

The Metisgainedrecognition that finally gave some meaning to
the.acknowledgementfoundwithintheCoIlstittttion.
In.R.·.v.• Powley.the. Supreme .CQurt of Canada founa.infavour. of
the Metis
Itwas the.·first .majorAboriginal.rights case concerning•.Metis
peoples.
The Powleydecision resultedin ltthePowleyTestl'.which laidout
a setofcriteria to .notonly definewhatmightconstitttte a. Metis
right,butalso who is entitled tothoserigHts.
Although·the.Powley.·decision·.defined·Metis rights as they· relate

case.aspotentiallyinstrumental in thefuture ofrecognizing
Metis rights.
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RECOGNITION··.(CONT.)

Non-status.Indians·.have also met with .some
sUccess at court as well.

Daniels.finally laid to rest·which •government· has·a
responsibilityfor •.• no.n-status·Indians.

However, ••.•it .•was•.•not.a•• complete·victory .•since·the
court·did notside withthe ·Plaintiffs on all matters
put before·them.
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REC()(;IVJT/CJI\J •.·tCCJNT.)

The·.Supreme.Courtof·Canada•• (SCC)••.•·.·foundin.•favour
ofnon~statusIndians.andMetisonsome ofthegrounds
(i.e•.•••thatthey •..should.be•.• considered.·.·.((Indians".under.·section
91 (24).ofthe Constitution Act, 1982)

The SCCupheldthetrialandappealcourtdecisions that
non-status Indians.and.Metisseeking ·federalfiduciary and
consultation obligations.•.are not granted ••• but•rathershould
be decided.onacasebycasebasis (para. 47)
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IIlIIPAers

non-status.Indiansigained.·••the.••constitutionalrecognitionthrough·.the
Daniels••• case•.• but.·.itiisinteresting••.•itonofe .that.they.were••alreadyrecognized
as legitimate parties at· treaty·negotiatious.• (i.e.. TheAlgonquius·of
Ontario·TreatyAgreement-in-Principle·signed.October·.18,.···2016}.

The·.Metis are and have been regularly •consulted•as·a legitimateabQriginal
group •••·when•• governments.are.inegotiatingi.·.and••settling land. claims.·.. (i•.e.
specific •• claimsthat.involve ••land)
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IIlIIPAers

The.governmentresponse.has.oeen.muted.

TodateJ the only message from.INACis thus:
The GovernmentofCanadarespectsandwelco111estheSupre111eCourtof
Canada's .DanielsDecisiou, rendered April14th,.2016,iand.the clarity Itbrings...We
will.bereviewingit.closely and working withJndigenous partners·and ... others to
ensure we. are following court dire.ctionaswemoveforward.. However, ... the
decision does notprovideMetis ornon-Status individuals with new entitlements
to.·registration·.asStatus·.·lndians.··The.·current·registrationprovisions..within..... the

...................................................................................................................................................................................... do not provide .the Department withthe authority.tograntMetis or
non-Status recognition; .therefore, Jndividualsshould notapplyunder.the. Indian
Act.
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CONCLUSION

At•• theend·oftheiday, .••.·the·federal··government.·has.not·.announced.·any.·new
fun.ding for .the··Metisand•••non-status· ••·lndians.

In fact, .• it·.can •••besurmised.·that•. theexistingfllnding.will••••• be••··further•divided
to··include••• their.additionali.obligatio.ns.
This means•• that there .•will.·. be •••less •••funding .available ..across••••the .• b.oard,
especially for .non-Iegislated obligations {i.e.•. non-insured health benefits,
.post-secondary.educationetc.)
The Metis· and.non-statuslndians•••in ••·Canadahavehad.·.••along.anddifficult
journey to recognizing their place .andcontributiontoCanada..and society.
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CONCLUSION

The.Metisandnon-status.lndians.·in ·Canada have •• had a·longand difficult
j.ourney to•••recognizing.theirplace.and ••·.coI1tributioI1••tO.Canada ..and society.
The journey is notoverbut.thereareipositive .signs..(i.e .. Daniels)

Recognition is.buta.·.step to. true reconciliation.
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