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INTRODUCTION

Issues of capacity arise frequently in an estate practice. Such issues are complex and

are only bound to increase in frequency as our population continues to age rapidly. With

longevity comes an increase in the occurrence of medical issues affecting cognition, as

well as related diseases and disorders, such as dementia in varying types and degrees,

delirium, delusional disorders, Alzheimer's, cognitive disorders and other conditions

involving reduced functioning and capability.1 There are a wide variety of disorders that

affect capacity and increase an individual's susceptibility to being vulnerable and

dependant. Other factors affecting capacity include, normal aging., disorders such as

depression which are often untreated or undiagnosed, schizophrenia, bipolar disorder,

psychotic disorders, delusions, debilitating illnesses, senility, drug and alcohol abuse,

and addiction.

This paper will outline and compare the various tests or determining factors of

ascertaining capacity that frequently arise in the context of an estates and trust

practice.2

CAPACITY IN GENERAL

There is no single legal definition of "capacity". The Substitute Decisions Act, 19923

(the "SDA") which addresses various types of capacity, simply defines "capable" as

"mentally capable", and provides that "capacity" has a corresponding meaning.

Nor is there a general test for establishing "capacity", "mental capacity" or

"competency". Each particular task or decision undertaken has its own corresponding

capacity characteristics and determining criteria.

*Kimberly Whaley gratefully acknowledges the assistance of Ameena Sultan, associate, Whaley Estate Litigation, in
the preparation of this paper.
1 Kimberly Whaley et. ai, Capacity to Marry and the Estate Plan (Aurora: Canada Law Book, 2010) at 70

[hereinafter Capacity to Marry and the Estate Plan]
2 For ease of reference, we have prepared a table at the back of this paper which outlines the basic determining

factors for capacity referred to within the paper.
3 S.D. 1992, c. 30 as am [hereinafter SDA]
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In general, all persons are deemed capable of making decisions at law. That

presumption stands unless and until the presumption of capacity is legally rebutted.4

Capacity is defined or determined upon factors of mixed law and fact and by applying

the evidence available to the applicable test for capacity.5 It is an area of enquiry where

medicine and law collide, in that legal practitioners are often dealing with clients who

have medical and cognitive challenges, and medical practitioners are asked to apply

legal tests in their clinical practices, or asked to review evidence retrospectively to

determine whether at a particular time an individual had the requisite capacity to

complete a specific task to or make a specific decision.

The assessment of capacity is a less-than-perfect science, from both the legal and

medical points of view. Capacity determinations are often complicated: in addition to

professional and expert evidence, lay evidence can be relevant to assess capacity in

some situations. The standard of assessment varies and this too can become an

obstacle that is difficult to overcome in determining capacity. And, to add to the

complication, in contentious settings, often seen in an estate litigation practice, capacity

is frequently evaluated retrospectively, when a conflict arises relating to a long-past

decision of a person, alive or deceased.

Capacity is decision, time and situation-specific. This means that a person may be

capable with respect to some decisions, at different times, and under different

circumstances. A person is not globally "capable" and there is no test to determine

general capacity. Rather, capacity is determined on a case-by-case basis in relation to

a particular or specific task/decision.

4 Palahnuk v. Palahnuk Estate} [2006] O.J. No. 5304 (QL)} 154 A.C.W.S. (3d) 996 (S.C.J.) [hereinafter Palahnuk
Estate]; Brillinger v. Brillinger-Cain} [2007] OJ. No. 2451 (QL)} 158 A.C.W.S. (3d) 482 (S.CJ.) [hereinafter Brillinger
v. Brillinger-Cain]; Knox v. Burton (2004L 6 E.T.R. (3d) 285} 130 A.C.W.S. (ed) 216 (Ont. S.C.J.) [hereinafter Knox v.
Burton]

5 Starson v. Swayze} [2003] 1 S.C.R. 722 [hereinafter Starson v. Swayze]
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Capacity is Decision-Specific

Capacity is decision-specific in that, for example, as determined by legislation, the

capacity to grant a power of attorney for property differs from the capacity to grant a

power of attorney for personal care, which in turn differs from the capacity to manage

one's property or personal care. Testamentary capacity, the capacity to enter into a

contract or to give a gift, or to marry, separate or divorce involve different considerations

as determined at common law. As a result, an individual may be capable of making

personal care decisions, but not capable of managing his or her property, or capable of

granting a power of attorney document, but, not capable of making a will. The

possibilities are unlimited as each task or decision has its own specific capacity test so

to speak, or factors to consider in its determination.

Capacity is Time-Specific

Capacity is time-specific in that legal capacity can fluctuate over time. The legal

standard builds in allowances for "good" and "bad" days where capacity can and does

fluctuate. As an example, an otherwise capable person may lack capacity when under

the influence of alcohol. And even in situations where an individual suffers from a non­

reversible and/or progressive disorder, that person may not be permanently incapable,

and may have capacity at differing times. Courts have consistently accepted the

principle that capacity to grant a power of attorney or to make a will can vary over time.6

The factor of time-specificity as it relates to determining capacity means that any expert

assessment or examination of capacity must clearly state the time of the assessment. If

an expert assessment is not contemporaneous with the giving of instructions, the

making of the decision or the undertaking of the task, then it may have less probative

value than the evidence of for instance a drafting solicitor who applies the legal test for

capacity at the time that instructions are received.?

6 Palahnuk Estate/ Brillinger v. Brillinger-Cain/ Knox v. Burton/ all supra note 4
7 Palahnuk Estate/ supra note 4 at para. 71
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Capacity is Situation-Specific

Lastly, capacity is situation-specific in that under different circumstances, an individual

may have differing capacity. For example, a situation of stress or difficulty may diminish

a person's capacity. In certain cases, for example, a person in his or her home may

have capacity that he or she may not display in a lawyer's or doctor's office.

Although each task has its own specific capacity test, it is fair to say that in general,

capacity to make a decision is demonstrated by a person's ability to understand all the

information that is relevant to the decision to be made, or taken, and then that person's

ability to understand the possible implications of the decision in question.

The 2003 Supreme Court decision in Starson v. Swayze8 is helpful in elucidating some

points about capacity. Although the decision dealt solely with the issue of capacity to

consent to treatment under the Health Care Consent Act, 1996 9 (a statute which is not

addressed in this paper) the decision is helpful in that there are similar themes in all

capacity determinations.

Writing for the majority, Major J., made several points about capacity. First, he pointed

out that the presence of a mental disorder must not be equated with incapacity, and that

the presumption of legal capacity can only be rebutted by clear evidence. 1o

Major J., emphasized that the ability to understand and process information is key to

capacity. The ability to understand the relevant information requires the "cognitive

ability to process, retain and understand the relevant information.,,11 Then, a person

must "be able to apply the relevant information to his or her circumstances, and to be

able to weigh the foreseeable risks and benefits of a decision or lack thereof." 12

8 Supra note 5
9 5.0. 1996, c. 2, Sched. A as am.
10 Starson v. Swayze, supra note 5 at para. 77
11 Ibid. at para. 78
12 Ibid. at para. 78
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A capable person requires the "ability to appreciate the consequences of a decision",

and not necessarily "actual appreciation of those consequences".13 A person should not

be deemed incapable for failing to understand the relevant information and/or

appreciate the implications of a decision, if he or she possesses the ability to

comprehend the information and consequences of a decision.

Major J. also pointed out that the subject of the capacity assessment need not agree

with the assessor on all points, and that mental capacity is not equated with correctness

or reasonableness. 14 A capable person is entitled to be unwise in his or her decision­

making. In the oft-cited decision of Re. Koch,15 Quinn J. wrote as follows:

It is mental capacity and not wisdom that is the subject of the SDA and the
HCCA. The right knowingly to be foolish is not unimportant; the right to voluntarily
assume risks is to be respected .... 16

CAPACITY TESTS GOVERNED BY THE SUBSTITUTE DECISIONS ACT

CAPACITY TO MANAGE PROPERTY

The test for determining the capacity to manage property is found at section 6 of the

SDA. Capacity to manage property is defined as:

(a) The ability to understand the information that is relevant in making a decision
in the management of one's property; and

(b) The ability to appreciate the reasonably foreseeable consequences of a
decision or lack of a decision.

Although the test for capacity to manage property is straight-forward, a finding of

incapacity to manage property is not easily made.

This assessment is not one that is conducted informally.

13 Ibid. at paras. 80-81 [emphasis in original]
14 Ibid. at para. 79
15 1997 CanLll12138 (ON S.C.) [hereinafter Re. Koch]
16 Ibid. at para. 89
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There are only two circumstances under which a person can be deemed incapable of

managing property: The first circumstance or means is if a person is admitted to a

psychiatric facility, at which point the Mental Health Act17 requires that a physician

assess the person's capacity to manage property.18 Following that initial assessment,

an attending physician is authorized by the MHA to assess the patient further, at later

times, to determine whether the patient is capable of managing property.19 If the

assessing physician finds the patient to be incapable of managing property, the

physician is required to issue a formal certificate of incapacity and deliver a copy of the

certificate to the Public Guardian and Trustee.

The second means to a finding of incapacity to manage property is by an assessment

by an authorized capacity assessor.20 Unless the assessment is ordered by a court, a

person has the right to refuse to have his or her capacity to manage property assessed

by an assessor.21 A person can only request that another person's capacity be

assessed in limited circumstances: the assessment must be requested in the

prescribed form; the person requesting the assessment must indicate that he or she has

reasonable grounds to believe that the other person is not capable of managing

property, and that the requesting person has made reasonable inquiries and found that

there is no power of attorney for property that authorizes an attorney to manage the

other person's property or that there are any other relatives who would seek to act as

guardian of property.22

The limitations on capacity assessments were legislated in recognition of the serious

ramifications of a finding of incapacity on a person's autonomy and ability to make

future decisions. As Justice Quinn stated in Re. Koch:

17 R.S.O. 19901 c. M.7 [Hereinafter MHA]

18 MHA, subsection 54(1)
19 MHA, subsection 54(2)

20 "Assessor" is defined at subsection 1(1) of the SDA as "a member of a class of persons who are designated by
the regulations as being qualified to do assessments of capacity."
The training of capacity assessors is managed and conducted by the Capacity Assessment Office.
http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/capacity.asp

21 SDA1 section 78 and subsection 79(1)
22 SDA, subsection 16(2)
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The mechanisms of the SDA and the HCCA are, as I stated at the outset,
formidable. They can result in the loss of liberty, including the loss of one's
freedom to live where and how one chooses.

Any procedure by which a person's legal status can be altered (which is the
inevitable result on a finding of mental incapacity) must be cloaked with
appropriate safeguards and capable of withstanding rigorous review.23

In the same case, Justice Quinn charged assessors with the responsibility of exercising

extreme diligence in their assessments and reports: they are obliged to "maintain

meticulous files", inform the subject of his or her right to refuse to refuse to be

interviewed, to carefully explain the "significance and effecf' of a finding of incapacity to

the person being assessed, to inform the subject that he or she may have a lawyer or

friend in the interview, to carefully probe answers provided by the subject, to seek

verification of answers, all the while taking caution not to be influenced by a party

"harbouring improper motives.,,24

Justice Quinn emphasized also that for someone to be found incapable, the incapacity

must be such that it is sufficiently serious to override the primacy of that persons right to

make his or her own choices.

The nature and degree of the alleged incapacity must be demonstrated to be
sufficient to warrant depriving the appellant of her right to live as she chooses.
Notwithstanding the presence of some degree of impairment, the question to be
asked is whether the appellant has retained sufficient capacity to satisfy the
statutes. 25

The purpose of capacity provisions under the SDA were addressed in Re. Phelan:26

[at 20] The Substitute Decisions Act is a very important legislative policy. It
recognizes that persons may become temporarily or permanently incapable of
managing their personal or financial affairs. It anticipates that family members or
others will identify when an individual has lost such capacity. It includes
significant evidentiary protections to ensure that declarations of incapacity are

23 Supra, note 15 at para. 89 [emphasis in original]
In this case, Mrs. Koch, the allegedly incapable person had been assessed for her capacity to manage property
under the SDA, as well as her capacity to consent to placement in a care facility under the HCCA

24 Ibid.

25 Ibid. at para. 19
26 1999 CarswellOnt 2039; 29 E.T.R. (2d) 82, [1999] OJ. No. 2465
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made after notice is given to all those affected or potentially affected by the
declaration and after proof on a balance of probabilities has been advanced by
professionals who attest to the incapacity. It requires that a plan of management
be submitted to explain the expectations. It specifies ongoing accountability to
the court for the implementation of the plan and the costs of so doing.

Only qualified assessors can make findings of incapacity in respect of property and

personal care, and the test for incapacity in these respects is higher than that for

granting or revoking power of attorney documents for property or personal care.

CAPACITY TO MAKE PERSONAL CARE DECISIONS

The test for capacity to make personal care decisions is found at section 45 of the SDA.

"Personal care" is defined as including health care, nutrition, shelter, clothing, hygiene

or safety. The test for determining capacity required for managing personal care is:

(a) The ability to understand the information that is relevant to making a decision
relating to his or her own health care, nutrition, shelter, clothing, hygiene or
safety; and

(b) The ability to appreciate the reasonably foreseeable consequences of a decision
or lack of decision.

A person who is sixteen years of age or older is presumed to be capable of making

personal care decisions.27

As there are various tasks that are covered by "personal care", a person may be

capable with respect to one of more personal care decisions, and not capable with

respect to others.

The protections referred to and noted in the case of Re. Koch, supra,28 in respect of the

capacity to manage property, apply equally to assessments of capacity to make

personal care decisions. Capacity to make personal care decisions can only be

assessed by a qualified assessor, as defined under the SDA and the applicable

regulations. Unless an assessment is ordered by a court, an individual has the right to

27 SDAJ subsection 2{2}
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refuse to be assessed. The principles of the careful protection of an individual's dignity

and autonomy as found in Re. Koch, supra hold equally for personal care decision­

making.

CAPACITY TO GRANT AND REVOKE A POWER OF ATTORNEY FOR
PROPERTY

The test for capacity to grant or revoke a continuing power of attorney for property

("CPOAP") is found at section 8 of the SDA. A person is capable of giving a CPOAP if

he or she possesses the following:

(a) Knowledge of what kind of property he or she has and its approximate value;

(b) Awareness of obligations owed to his or her dependants;

(c) Knowledge that the attorney will be able to do on the person's behalf anything
in respect of property that the person could do if capable, except make a will,
subject to the conditions and restrictions set out in the power of attorney;

(d) Knowledge that the attorney must account for his or her dealings with the
person's property;

(e) Knowledge that he or she may, if capable, revoke the continuing power of
attorney;

(f) Appreciation that unless the attorney manages the property prudently its value
may decline; and

(g) Appreciation of the possibility that the attorney could misuse the authority
given to him or her.

The test for capacity for revoking a CPOAP is the same as that for granting a CPOAP.

A person is capable of revoking a CPOAP if he or she is capable of granting one.29

If, after granting a CPOAP, the grantor becomes incapable of giving a CPOAP, the

document remains valid as long as the grantor had capacity at the time it was

executed.3o

29 SDA, subsection 8(2)

30 SDA, subsection 9(2)
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The test for capacity to grant or revoke a CPOAP is less stringent than the test for the

capacity to manage property.

In fact, a person need not have capacity to manage his or her property to have capacity

to grant or revoke a CPOAP. If the grantor is incapable of managing property, a

CPOAP made by him or her is still valid so long as he or she meets the test for capacity

for granting that CPOAP at the time the CPOAP was made.31

Assessments of capacity to make or revoke CPOAPs need not be conducted only by

certified capacity assessors, although they certainly can be completed by assessors.

Indeed it is the responsibility of the drafting solicitor to assess his or her client's capacity

to grant or revoke a power of attorney, either for property or for personal care when

asked to prepare such documentation for a client. 32 This does not mean to suggest that

a solicitor in discharg.ing this duty of care may not recommend, or suggest a formal

assessment by an assessor in cases where litigation is likely, or in borderline cases, all

in an effort to protect the autonomy of the decision of the individual.

With that said, the principle that capacity assessments should be undertaken carefully

due to their negative impact on autonomy applies as well to assessments for the

granting of a power of attorney. In a 2009 ruling in Abrams v. Abrams,33 Justice Low

was asked to grant leave to appeal a decision of Justice Strathy in which Justice Strathy

had declined to order an assessment of the applicant's mother's capacity to grant a

CPOAP and a power of attorney for personal care ("POAPC"). Justice Low held that

Justice Strathy properly exercised his discretion when he denied the applicant's request

for further capacity assessments. Justice Low noted that a finding of incapacity has

serious implications that infringe upon a person's privacy and autonomy and that

capacity assessments should be ordered only when necessary. Justice Low wrote as

follows:

31 SDA, subsection 9(1)
32 Eq/i v. Eqli, 2005 BCCA 627 (CanLlI)

In this case, the trial judge placed greater importance on the evidence of the drafting solicitor than that of a
physician in finding that Mr. Egli had the requisite capacity to execute the POA in question.

33 2009 CanLII 12798 (ON. S.C. D.C.) [Hereinafter Abrams]

11 - 11



[56] An application for a declaration of incapacity under the SOA is an
attack on the citizen's autonomy and, in the event of a finding of incapacity,
which is a judgment in rem, results in the abrogation of one or more of the
most fundamental of her rights: the right to sovereignty over her person
and the right to dominion over her property.

[57] That these rights should not be lightly interfered with and that the
individual should not be visited with the intrusion into her privacy that an
assessment entails simply by virtue of an allegation having been made - even if
there is "good reason to believe that there is substance to the allegation" - is
reflected in the statutory presumption of capacity and, in respect of the particular
issue before the court, in the onus built into s. 79 for the moving party to show
that there are reasonable grounds to believe that the person is incapable.34

The reference above refers to additional capacity assessments sought by family

members, after a CPOAP and POAPC had already been granted.

This view does not take away from a solicitor's obligation to always ensure that the

client who seeks to give or revoke a CPOAP or POAPC (see below) is capable of doing

so. Indeed a lawyer is obligated to ensure that a person taking such steps possesses

the requisite capacity to do so. Solicitors should take careful notes of their assessments

of their client's capacity, and should keep those notes with the file and the executed

powers of attorney.

CAPACITY TO GRANT AND REVOKE A POWER OF ATTORNEY FOR
PERSONAL CARE

The test for granting or revoking a POA for personal care ("POAPC") is found at section

47 of the SDA. A person is capable of giving a POAPC if the person has:

(a) The ability to understand whether the proposed attorney has a genuine
concern for the person's welfare; and

(b) The appreciation that the person may need to have the proposed attorney
make decisions for the person.35

34 Ibid at paras. 56 and 57 [emphasis added]
35 SDA, subsection 47(1)
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As with a CPOAP, a person who is capable of granting a POAPC is also deemed

capable of revoking a POAPC.36

A POAPC is valid if at the time it was executed, the grantor was capable of giving a

POAPC, even if that person was incapable of managing personal care at the time of

execution.37 The only exception to this is if the POAPC incorporates specific

instructions for personal care decisions. Those instructions are only valid if, at the time

the POAPC was executed, the grantor had the capacity to make the decision(s) referred

to in the document.38

The factors for capacity to grant or revoke a POAPC are noticeably less stringent than

that for granting or revoking a CPOAP. While the test for capacity for a CPOAP

incorporates a significant amount of information that the grantor must be able to

comprehend, for a POAPC, the grantor is only required to be able to understand

whether the proposed attorney for personal care has the grantor's best interests in

mind, and that the POAPC means that the proposed attorney may be authorized to

make such personal care decisions for the grantor.

And, as noted above, the onus of determining capacity to grant or revoke a POAPC faUs

squarely on the solicitor who has been retained to draft the documents.

CAPACITY TESTS GOVERNED BY THE COMMON LAW 39

CAPACITY TO CONTRACT

There is no statutory test for determining the requisite capacity to contract. A cogent

test for capacity to contract is set out in the Prince Edward Island, Supreme Court

36 SDA, subsection 47(3)
37 SDA, subsection 47(2)
38 SDA, subsection 47(4)
39 The following tests are not addressed in the SDA
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decision of Bank of Nova Scotia v. Kelly. 40 Capacity to enter into a contract is defined

by the following:

(a) The ability to understand the nature of the contract; and

(b) The ability to understand the contract's specific effect in the specific circumstances.

In undertaking an analysis of the capacity to contract, the determining factor is a

person's ability to understand the nature and consequences of the contract at hand. A

person capable of entering into a contract has the ability not only to understand the

nature of the contract, but the impact on his or her interests.

In Bank of Nova Scotia v. Kelly, the Court emphasized that a person entering into a

contract must exhibit an ability to understand all possible ramifications of the contract.

In the ruling, Nicholson J. concluded:

.. It is my opinion that failure of the defendant to fully understand the
consequences of his failure to meet his obligations under the promissory notes is
a circumstance which must be taken into account. I find that the defendant was
probably able to understand the terms and his obligations to pay the notes but
that he was incapable, because of his mental incompetence, of forming a rational
judgment of their effect on his interests. I therefore find that by reason of mental
incompetence the defendant was not capable of understanding the terms of the
notes and of forming a rational judgment of their effect on his interests. 41

The test for capacity to contract is based on the principle that a contract requires

informed consensus on the part of the contracting parties.

In Royal Trust Co. v. Diamant,42 the Court stated as follows:

The general theory of the law in regard to acts done and contracts made by
parties affecting their rights and interests is that in all cases there must be free
and full consent to bind the parties. Consent is an act of reason accompanied by
deliberation, and it is upon the ground that there is a want of rational and
deliberate consent that the conveyances and contracts of persons of unsound
mind are generally deemed to be invalid.

40 (1973), 41 D.L.R. (3d) 273 (P.E.1. S.C.) [hereinafter Bank of Nova Scotia v. Kelly]
41 Ibid. at 284 [emphasis in original]
42 [1953] 3 D.L.R. 102 8.C.S.C. [hereinafter Royal Trust v. Diamant]
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The degree of mental incapacity which must be established in order to render a
transaction inter vivos invalid is such a degree of incapacity as would interfere
with the capacity to understand substantially the nature and effect of the
transaction. The plaintiff here need not prove that the donor failed to understand
the nature and effect of the transaction. The question is whether she was
capable of understanding it: Manches v. Trimborn (1946), 115 L.J.K.B. 305.43

All persons who are eighteen years of age or older are presumed to be capable of

entering into a contract.44 A person is entitled to rely on that presumption of capacity to

contract unless there are "reasonable grounds to believe that the other person is

incapable of entering into the contract.. ,,45

CAPACITY TO MAKE A GIFT

There is no statutory test for capacity to make a gift. The test that is applicable depends

in part on the size and nature of the gift. In general, however, the test is the same as

the test for capacity to enter into a contract.

Similar to capacity to contract, the capacity to make a gift requires the:

(a) The ability to understand the nature of the gift; and

(b) The ability to understand the specific effect of the gift in the circumstances.

The law on capacity to make a gift is set out in the 1953 decision of Royal Trust Co. V

Diamant, referred to above. In that case, the Court held that an inter vivos transfer is not

valid if the donor had "such a degree of incapacity as would interfere with the capacity

to understand substantially the nature and effect of the transaction.,,46

This test was further supported in the case of Re Bunio (Estate of)47:

A gift inter vivos is invalid where the donor was not mentally competent to make
it. Such incapacity exists where the donor lacks the capacity to understand

43 Ibid. at 6

44 SDA/ subsection 2(1)
4S SDA, subsection 2(3)
46 Royal Trust v. Diamant, supra note 42 at page 6
47 2005 ABQB 137 at para. 4
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substantially the nature and effect of the transaction. The question is whether the
donor was capable of understanding it...

Citing earlier case law on the capacity to gift, the Court in Dahlem (Guardian ad litem of)

v. Thore, [1994] B.C.J. No. 809 B.C.S.C. at page 9 [para. 6] stated:

The transaction whereby Mr. Dahlem transferred $100,000 to Mr. Thore is void.
The Defendants have not demonstrated that a valid gift was made to Mr. Thore.
On the authority of Kooner v.Kooner (1979), 100 D.L.R. (3d.) 441, a
transferor must have the intention to give and knowledge of the nature of
the extent of what he proposes to transfer, or a resulting trust will be
presumed. 48

In his study, Gifts: a Study in Comparative Law,49 Professor Richard Hyland of Rutgers

University examines the law of gifts in the United States, England, India, Belgium,

France, Germany, Italy, and Spain and addresses the test for capacity in various

jurisdictions. Referring to American law, Professor Hyland outlines the test for capacity:

... In American law, donors generally have the capacity to make a gift only if they
understand the extent of their property, the natural object of their bounty, the
nature of the disposition, and the effect the gift may have on their future financial
security. 50

While this test is similar to that outlined in the cases, above, it is somewhat more

onerous than the simple test of understanding the nature of the gift and its effect, in that

it requires donors to understand the "extent of their property." This test is more aligned

to the requirement to possess the capacity to manage property.

Professor Hyland also points out that in analyzing whether an individual has the

requisite capacity to give a gift, courts will look at the circumstances surrounding the

gift, and in particular the gift itself to determine the donor's capacity. Professor Hyland

importantly raises the consideration of the test determined on a balance of probabilities

by reviewing all the circumstances of the gift:

48 [emphasis added]

49 Hyland, R., Gifts: A Study in Comparative Law (Oxford: Oxford University Press, 2009)
50 Ibid. at page 222
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Though this is easily stated, the proof difficulties are often intractable. It is often
impossible to separate the capacity question from all of the facts and
circumstances of the transaction. The fact that a donor may be old, sick, or
absent-minded is not enough to prohibit the gift. If the gift seems reasonable, the
courts are likely to conclude, that the donor was competent. If the gift is difficult
to explain, the court may reach the opposite conclusion. In other words, the
capacity to make a gift may depend on the gift the donor is attempting to make. 51

Professor Hyland highlights the problem with the proposition, in that a capable person is

fully entitled to make a decision, and give a gift that others may perceive as foolish.

Still, Professor Hyland states that where a person's capacity is in question, a foolish and

inexplicable decision could very much be evidence of that person's incapacity.

Professor Hyland explains: H ••An unnatural and unreasonable disposition of property

may be shown as bearing on the issue of mental condition." 52

As Professor Hyland does not address Canadian law in his book, it is possible that this

view is particularly American. Canadian case law emphasizes autonomy, and indeed

the right to be foolish as long as the person is capable. Still it is true that courts will look

at the decisions people make and the reasons they give for them, as well as the intent

behind them 53 to assess their capacity to make those decisions, so it is possible that

the gift in question can have a bearing on whether the donor has capacity.

The test for capacity to give a gift changes if the gift is significant in value, in relation to

the donor's estate. In such cases, the applicable capacity test changes to the test for

capacity to make a will, that is, testamentary capacity. 54

In the English case of Re. Beaney, 55 the judge explained the difference in tests for

capacity to give gifts or make gratuitous transfers as follows:

At one extreme, if the subject-matter and value of a gift are trivial in relation to
the donor's other assets a low degree of understanding will suffice. But, at the
other, if its effect is to dispose of the donor's only asset of value and thus for
practical purposes to pre-empt the devolution of his estate under his will or on an

51 Ibid. at page 222
52 Ibid., FN 26 at pages 222 to 223

53 Pecore v. Pecore, [2007] 1 S.C.R. 795, and Madsen Estate v. Saylor, [2007] 1 S.C.R. 838
54 Testamentary capacity, or capacity to make a will is addressed in detail in the following section.
55 [1978] 2 All E.R. 595 (Ch.D.) [hereinafter Re. Beaney]
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intestacy, then the degree of understanding required is as high as that required
to make a will, and the donor must understand the claims of all potential donees
and the extent of the property to be disposed of.

While the judge in Re. Beaney imposed the standard of testamentary capacity for gifts

that are the donor's "only asset of value" and effectively comprise most of the estate,

Canadian law imposes the standard of testamentary capacity for gifts that comprise less

than the majority of an estate. In an even earlier case, Mathieu v. Saint-Michel 56 the

Supreme Court of Canada ruled that the standard of testamentary capacity applies for

an inter vivos gift of real property, even though the gift was not the donor's sole asset of

value. The principle appears to be that once the gift is significant, relative to the don~r's

estate, even if it be less than the entirety of the estate, then the standard for

testamentary capacity applies for the gift to be valid.

CAPACITY TO MAKE A WILL (TESTAMENTARY CAPACITY)

The law on capacity to make a will is established in the common law.

The legal test for the requisite capacity to make a will was established in the1800's by

the English case of Banks v. Goodfellow.57 Testamentary capacity is defined as the:

(a) Ability to understand the nature and effect of making a will;

(b) Ability to understand the extent of the property in question; and

(c) Ability to understand the claims of persons who would normally expect to benefit
under a will of the testator.

In order to validly make a will, a testator need not have a detailed understanding of the

points listed above. The testator requires a "disposing mind and memory" which is

defined as a mind that is "able to comprehend, of its own initiative and volition, the

56 [1956] S.C.R. 477 at 487
57 (1870) L.R. 5 Q.8. 549.
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essential elements of will making, property, objects, just claims to consideration,

revocation of existing dispositions, and the like." 58

Testamentary capacity does not depend on the complexity of the will in question. One

is either capable of making a will or not capable of making a will. Testamentary

capacity "focuses on the testator's ability to understand the nature and effect of the act

of making a will, rather than the particular provisions of the proposed will.,,59

There is some school of thought in cases of borderline capacity that a change in a will

or a codicil could be undertaken where the testator understands the change in question

and the reasons for the change even where it could not be said that the testator has full

testamentary capacity. An example of this could be an instance where a testator with

borderline capacity seeks to make a limited change by making a codicil that appoints a

new executor, after the executor named in the will has died. The writers are of the view

that these are considerations a drafting solicitor would need to carefully and cautiously

approach, perhaps with the assistance of a qualified capacity assessor given the clarity

of the test for testamenty capacity.

The question of testamentary capacity focuses on the time at which instructions are

given, not necessarily when the will is executed. The rule, in Parker v. Fe/gate 60

provides that even if the testator lacked testamentary capacity at the time the will was

executed, the will is still valid if:

(a) The testator had testamentary capacity at the time he or she gave the lawyer
instructions for the will;

(b) The will was prepared in compliance with those instructions; and

(c) When the testator executed the will, he or she was capable of understanding that
he or she was signing a will that reflected his or her own previous instructions.

58 Leger et 01. v. Poirierl [1944] S.C.R. 152 at page 153
59 Robertsonl G' I Mental Disability and the Law in Canadal 2

nd ed' l (Toronto: Carswell l 1994) at p. 214
[hereinafter Mental Disability and the Law in Canada]

60 (1883)1 8 P.O. 171 [hereinafter Parker v. Felgate]
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This, keeping in mind the requirements for due execution as set out in the Succession

Law Reform Act.(the "SLRA") 61

Courts have cautioned that the rule in Parker v. Fe/gate can only be applied where the

instructions for the will (referred to in (a) above) were given to a lawyer. In other words,

even if the testator provided instructions to a non-lawyer at a time when the testator had

testamentary capacity, and that layperson then conveyed those instructions to a lawyer,

the resulting will could not be valid if the testator lacked testamentary capacity on the

date of its execution.62

The threshold capacity required to make a will is higher than the capacity required to

grant a power of attorney, for property or for personal care.63

Still, a testator need not be capable of managing his or her property in order to have

testamentary capacity. A finding that a person is incapable of managing his or her own

affairs does not automatically lead to a finding that that person lacks testamentary

capacity. The questions of whether the testator understood his or her assets and the

impact of the will may be distinct from whether the testator actually managed or had the

capacity to manage his or her own property.64

A solicitor drafting a will is obliged to assess the client's testamentary capacity prior to

preparing the will. The drafting lawyer must ask probing questions and satisfy him or

herself that the testator not only can communicate clearly, and answer questions in a

rational manner, but that the testator has the ability to understand the nature and effect

61 Succession Law Reform Act R.S.O. 1990, C.S. 26, as amended s. 4
62 Re FergussonJs WiIlJ' Fergusson v. Fergusson (1981), 43 N.S.R. (2d) 89 (C.A.); Re. Griffin's Estate (1978),21 Nfld.

& P.E.I.R. 39 (P.E.I.C.A.), leave to appeal to S.C.C. refused 24 Nfld. & P.E.I.R. 90n (S.C.C.)
63 Penny v. BolenJ 2008 CanLlI 48145 (ON.S.C.) at para. 19:

If There are different tests for the capacity to make a Power of Attorney for personal care and for property. A
person may be incapable of managing property but capable of making a Power of Attorney for Property. With
respect to Powers of Attorney for Personal Care the capacity threshold is much lower than for Power of
Attorney for Property which is lower than the capacity required to execute a will."

64 Hamilton v. Sutherland, [1992] 5 W.W.R. 151 (B.C.C.A.)
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of the will, the extent of his or he property and all potential claims that could be

expected with respect to the estate.65

CAPACITY TO REVOKE A WILL

A testator who seeks to revoke a will requires testamentary capacity, as outlined above.

This is clear in the case where a testator revokes a will by executing a later will or

document.

As for revocation by physical destruction, however, for that decision to be a capable

one, the testator must be able to understand the nature and effect of the destruction and

revocation at the time the will is destroyed, and must have testamentary capacity at the

time of the destruction. If the testator lacks that ability at the time of the destruction of

the will, then the will is not deemed properly revoked.66 It is extremely important as a

result, to know when precisely a will was destroyed, and if at that time, the person was

capable of revoking his will.

As revocation requires testamentary capacity, in cases where a testator makes a will

and then subsequently and permanently loses testamentary capacity, that testator

cannot revoke that will. The only exception to this is if the testator marries (and has

capacity to marry)67 at which time the will is effectively revoked. 68

CAPACITY TO MAKE A CODICIL

Subsection 1(1) of the SLRA 69 defines "will" as follows:

65 Murphy v. Lamphier, [1914] O.J. No. 32 at para. C.A.) at para. 58; Hall v. Bennett Estate, 2003 CanLiI 7157 (ON
C.A.) at para. 58

66 This principle is outlined in the English case of Re. Sabatini (1969), 114 Sol. J 35 (Prob. D.), as well as in Canadian
case law: Re. Beattie Estate, [1944] 3 W.W.R. 727 (Alta. Dist. Ct.) at 729-730, [hereinafter Beattie Estate] Re.
Drath (1982), 38 A.R. 23 (Q.B.) at 537
For more detailed discussion on revocation and destruction of wills, please see Mental Disability and the Law in
Canada, supra note 58 at 224 to 225.

67 Please see "CAPACITY TO MARRY", below
68 Re. Beattie Estate, supra note 64
69 R.S.O. 1990 c. 526, as amended
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"will" includes,

(a) A testament,
(b) A codicil,
(c) An appointment by will or by writing in the nature of a will in exercise of a
power, and
(d) Any other testamentary disposition. ("testament")

Since a codicil is included in the definition of a "will", the test for capacity to make a will,

that is, testamentary capacity applies equally to a codicil. (Please note the discussion

above about capacity to execute limited codicils or wills in cases where an individual

may lack capacity to execute.)

CAPACITY TO MAKE A TESTAMENTARY DESIGNATION

Subsection 51 (1) of the SLRA provides that "A participant may designate a person to

receive a benefit payable under a plan on the participant's death, (a) by an instrument

signed by him or her or signed on his or her behalf by another person in his or her

presence and by his or her direction; or (b) by will,and may revoke the designation by

either of those methods."

Likewise a person may revoke the designation by either a signed instrument or a will.

Since a testamentary designation is by definition in a will, or similar document, to make

such a designation a person requires testamentary capacity.

CAPACITY TO MAKE A TRUST

In order to create a testamentary trust, a person requires testamentary capacity as it

arguably constitutes "any other testamentary disposition" as defined under subsection

1(1 )(d) of the SLRA.

Capacity to create an inter vivos trust is less clear. While the test for making a contract

or gift may be applicable, in that a trust is comparable to a contract or gift, the fact that a

trust may be irrevocable, and that another person handles the funds complicates

matters, such that a more comprehensive capacity test might be required.
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CAPACITY TO MARRY

There is no statutory test for determining the requisite capacity to marry, nor to separate

nor to divorce.

Section 7 of the Ontario Marriage Act 70 prohibits a person from issuing a license to or

solemnizing "the marriage of any person who, based on what he or she knows or has

reasonable grounds to believe, lacks mental capacity to marry by reason of being under

the influence of intoxicating liquor or drugs or for any other reason.,,71 Legislation in

Ontario, therefore requires that in order to marry, a person must possess the capacity to

marry. The definition of what that capacity comprises is a developing area of common

law.

The traditional English view is that the test for capacity to marry is analogous to the

capacity to enter into a contract. As a result, according to this view, in order to be

deemed capable of entering into a marriage, a person must have the:

(a) Ability to understand the nature of the contract of marriage; and

(b) Ability to understand the effect of the contract of marriage.72

In this traditional view, spouses are required to understand only the most basic

components of marriage, such as the commitment of the spouses to be exclusive, that

the relationship is to be terminated only upon death, and that the marriage is to be

founded on mutual support and cohabitation. In general, to be found capable of

marrying [according to historical common law], a person need not have the ability to

understand the more serious financial implications that accompany marriage, such as

revocation of previous wills, support obligations, and potential equalization. 73

This view that one only need have the ability to understand the basic components of

marriage is based on the conclusion in the leading English case of Durham v. Durham74

70 R.S.O. 1990, c. M.3
71 [emphasis added]
72 Capacity to Marry and the Estate Plan, supra note 1
73 Ibid. at page 50
74 {1885}, 10 P.O. 80 at 82 [hereinafter Durham]
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which finds that "the contract of marriage is a very simple one, which does not require a

high degree of intelligence to comprehend."

In another English case, In the Estate of Park, Deceased,75 Justice Singleton outlined

that in order to be deemed capable of marrying, "a person must be mentally capable of

appreciating that it involves the duties and responsibilities normally attaching to

marriage."

Again commencing from the proposition the contract of marriage is a simple one,

Birkett, L.J. contributed as follows:

The contract of marriage in its essence is one of simplicity.
There can be degrees of capacity apart from soundness of
mind. It is understandable that an illiterate man, perfectly
sound of mind, but not of high quality, might be able to
understand the contract of marriage in its simplicity, but who,
coming into a sudden accession of wealth, might be quite
incapable of making anything in the nature of a complicated
will, but degrees of unsoundness of mind cannot have much
relevance to the question whether it is shown that a person
was not mentally capable of understanding the contract into
which he or she had entered.76

In the same decision, Karminski J. outlined the test for a valid marriage as follows:

i. the parties must understand the nature of the marriage
contract;

ii. the parties must understand the rights and responsibilities
which marriage entails;

iii. each party must be able to take care of his or her person
and property;

iVa it is not enough that the party appreciates that he is taking
part in a marriage ceremony or that he should be able
merely to follow the words of the ceremony; and

V. if he lacks that which is involved under heads (i), (ii) and (iii)
the marriage is invalid ...The question for consideration is
whether he sanely comprehended the nature of the marriage
contract. 77

75 Estate of Park, Park v. Park [1954] p. 112, C.A.; aff'g, Park v. Park, [1953] All E.R. Reports [Vol. 2] at 1411
[hereinafter Estate of Park].

76 Ibid. at 1411
77 Ibid. at 1417
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While the Court struggled with developing the appropriate test for capacity to marry, it

concluded that the capacity to marry was essentially equivalent to the capacity to enter

into any binding contract, and certainly at a lower threshold than testamentary capacity.

Karminski J. stated clearly that there is "a lesser degree of capacity ... required to

consent to a marriage than in the making of a will.,,78

Historically, therefore, the Courts have viewed marriage as a contract, and a simple one

at that.

There is an alternative view of the requirements to determine capacity to marry, and it is

one that was alluded to in the cases of Browning v. Reane79 and Spier v. Spie(3° . The

Court in Browning v. Reane stated that for a person to be capable of marriage, he or

she must be capable of managing his or her person and property. Similarly, in Spier, the

Court stated that one must be capable of managing his or her property, in order to be

capable of marrying.81

In recent cases before the Ontario Superior Court of Justice, the tension between the

traditional historical view of marriage as an easy-to-understand contract, and the reality

that marriage brings with it very serious implications for property and the estate, not the

least of which is the revocation of all previous wills is increasingly apparent.

In the case of Banton v. Banton82 Cullity J. was asked to assess whether the deceased,

a then-88-year old man had had the requisite capacity to marry a then-31-year old

woman.83

Justice Cullity reviewed the law on the validity of marriages, emphasizing the disparity in

the tests for testamentary capacity, capacity to manage property, capacity to give a

78 Ibid. at 1425

79 (1812),161 E.R. 1080 (Eng. Ecc.) [hereinafter Browning v. Reane].
80 Spier v. Benyen (sub nom. Spier Estate, Re) [1947] W.N. 46 (Eng. P.D.A.); Spier v. Spier [1947] The Weekly Notes.

[hereinafter Spier]
81 Ibid. at para. 46 per Willmer J.
82 1998, 164 D.L.R. (4th

) 176 at 244 [hereinafter Banton]
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Power of Attorney for Property, capacity to give a Power of Attorney for Personal Care

capacity to marry, and the provisions of the Substitute Decisions Act.84

In Justice Cullity's view, Mr. Banton had been a "willing victim" who had "consented to

the marriage." 85

Justice Cullity took pains to distinguish between "consent" and "capacity", and then

embarked upon an analysis of the test for capacity to marry and whether Mr. Banton

passed this test. The Court commenced its analysis with the "well-established"

presumption that an individual will not have capacity to marry unless he or she is

capable of understanding the nature of the relationship and the obligations and

responsibilities it involves.86 In the Court's view, the test is not one that is particularly

rigorous. Consequently, in light of the fact that Mr. Banton had been married twice

before the marriage in question and despite his weakened mental condition, the Court

found that Mr. Banton had sufficient memory and understanding to continue to

appreciate the nature and the responsibilities of the relationship to satisfy what the court

described as "the first requirement of the test of mental capacity to marry." 87

Justice Cullity then turned his attention to whether or not, in Ontario law, there was or

arguably could be an "additional requirement" for mental capacity to m.arry:

An additional requirement is, however, recognized in the
English authorities that have been cited with approval in our
courts. The decision to which its source is attributed is that of
Sir John Nicholl in Browning v. Reane (1812),161 E.R. 1080
(Eng. Ecc.) where it was stated:

If the capacity be such ... that the party is
incapable of understanding the nature of the
contract itself, and incapable, from mental
imbecility, to take care of his or her own person
and property, such an individual cannot

83 The woman the deceased married had worked as a waitress in the retirement home in which the deceased
resided. Two days after the marriage, the couple attended at a solicitors office and instructed the lawyer to
prepare a Power of Attorney in favour of the wife, and a will, leaving all of the deceased's property to the wife.

84 Bantonl supra note 80 at para. 33
85 Ibid. at para. 136
86 Ibid. at para. 142
87 Ibid. at para. 144
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dispose of his or her person and property by
the matrimonial contract, any more than by any
other contract. at pp. 70-1

The principle that a lack of the ability to manage oneself and
one's property will negative capacity to marry was accepted
and, possibly extended, by Willmer J. in Spier v. Bengen,
[1947] W.N. 46 (Eng. P.D.A.) where it was stated:

There must be a capacity to understand the
nature of the contract and the duties and
responsibilities which it created, and ... there
must also be a capacity to take care of his or
her own person and property. at p. 46

In support of the additional requirement, Justice Cullity also cited Halsbury (4th edition,

Volume 22, at para. 911) for "the test for capacity to marry at common law":

Whether a person of unsound mind was capable of
contracting a valid marriage depended, according to
ecclesiastical law to which the court had to have regard,
upon his capacity at the time of the marriage to understand
the nature of the contract and the duties and responsibilities
created, his freedom or otherwise from the influence of
insane delusions on the subject, and his ability to take care
of his own person and property.

After review of these authorities, however, Justice Cullity found that the passages

quoted were not entirely consistent. In his view, Sir John Nicholl's statement in

Browning v. Reane appeared to require both incapacity to manage oneself as well as

one's property, whereas Willmer J.'s statement in Re Spier could be interpreted as

treating incapacity to manage property, by itself, as sufficient to give rise to incapacity to

marry. Notably, Halsbury's statement was not precise on this particular question.

In the face of this inconsistency in the jurisprudence, Justice Cullity looked to the old

cases and statutes and found that implicit in the authorities, dating at least from the

early 19th century, emphasis was placed on the presence (or absence) of an ability to

manage oneself and one's affairs, including one's property. It is only with the enactment

of the SDA that the line between capacity of the person and capacity with respect to
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property has been drawn more sharply. In light of the foregoing, his Honour made

explicit his preference for the original statement of the principle of capacity to marry in

Browning v. Reane. In his view, while marriage does have an effect on property rights

and obligations, "to treat the ability to manage property as essential to the relationship

would [...] be to attribute inordinate weight to the proprietary aspects of marriage and

would be unfortunate.,,88

Despite articulating what would, at the very least, be a dual test for capacity to marry

(one which requires a capacity to manage one's self and one's property) and despite a

persuasive medical assessment which found Mr. Banton incapable of managing his

property, Justice Cullity held that Mr. Banton did have the capacity to marry Ms. Yassin

and that such marriage was valid.

Somewhat surprisingly, however, Justice Cullity made this determination in spite of the

fact that he found that, at the time of Mr. Banton's marriage to Ms. Yassin, Mr. Banton's

"judgment was severely impaired and his contact with reality tenuous." Moreover,

Justice Cullity made his decision expressly "on the basis of Browning v. Reane."

However, you will note that, earlier in his reasons, he stated that the case of Browning

v. Reane is the source to which the "additional requirement" is attributed, which

requirement goes beyond a capacity to understand "the nature of the relationship and

the obligations and responsibilities it involves" and, as in both Browning v. Reane and

Re Spier, extends to capacity to take care of one's own person and property.

In 2003, five years after Banton, Justice Greer arguably extended the test and

application of the capacity to marry in another Ontario decision: Feng v. Sung Estate.89

Greer J. adopted the test for capacity to marry articulated by one of the medical experts,

Dr. Malloy, in the Alberta decision of Barrett Estate v. Dexter. 9o Dr. Malloy was qualified

as an expert in geriatric medicine in that trial and detailed the requirements for capacity.

88 Ibid. at para. 157
89 2003 CanLiI 2420 (ON S.C.). [hereinafter Fung v. Sung Estate]

The deceased secretly married his caregiver just over a year after his first wife had died, and he died a mere six
weeks after the marriage. Following the deceased's death, the caregiver made a claim for support and
preferential share against the estate.
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In particular, Dr. Malloy stated that for a person to be capable of marriage, he or she

must understand the nature of the marriage contract, the state of previous marriages, as

well as his or her children and how they may be affected.91

Applying the facts of the case to the requirements set out in Barrett Estate, supra

Justice Greer found that Mr. Sung lacked capacity to marry as he had not understood

the nature of the marriage contract and the fact that it required execution by both parties

to make it legally effective.92

The law on capacity to marry is evolving. Apart from the many historical cases including

the case of Park Estate which emphasizes the simplicity of marriage and the marriage

contract, the cases of Browning v. Reane and Re Spier suggest that capacity to

manage one's person and one's property are a component of the test for capacity to

marry. In the more recent Ontario decisions of Banton and Re. Sung Estate courts

appear to be moving in the direction of developing a test for capacity to marry that

reflects the financial implications of death or marital breakdown on a marriage.93 And

since marriage carries with it serious financial consequences, it stands to reason that

the requisite capacity to marry should require the higher standard attributed to the

capacity to manage property, which is itself a very high standard of capacity. The

development of property rights over time reinforces the need for common law to keep

pace in its development with the legislation, particularly when pursuant to statute,

marriage revokes a will.

CAPACITY TO SEPARATE

The question of capacity to separate was addressed in the recent British Columbia

Court of Appeal case of A.B. v. C.D.94 In that decision, the Court agreed with the

characterization of the different standards of capacity and the standard of capacity to

90 2000 ABQB 530 (CanLlI). [hereinafter Barrett Estate]

91 Ibid. at para. 72, also referred to in Feng v. Sung Estate, supra note 87 at para. 62
92 The decision of Justice Greer was appealed to the Court of Appeal primarily on the issue of whether the trial

judge erred in holding that the deceased did not have the capacity to enter into the marriage with Ms. Feng.
The Court of Appeal endorsed Justice Greer's decision, but remarked that the case was a close one.

93 Supra note 58 at page 272
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form the intention to leave a marriage, set out by Professor Robertson in his text, Mental

Disability and the Law in Canada. 95 Professor Robertson's standard focuses on the

spouse's overall capacity to manage his or her own affairs. This standard, which had

also been relied upon by the lower court, is found at paragraph 21 of the Court of

Appeal's decision as follows:

Where it is the mentally ill spouse who is alleged to have
formed the intention to live separate and apart, the court
must be satisfied that that spouse possessed the necessary
mental capacity to form that intention. This is probably a
similar requirement to the requisite capacity to marry, and
involves an ability to appreciate the nature and
consequences of abandoning the marital relationship.

The Court noted that this standard differs and is less onerous than that adopted in the

English decisions of Perry v. Perry 96 and Brannan v. Brannan 97 which conclude that

when a spouse suffers from delusions that leads to a decision to leave the marriage,

that spouse lacks the requisite intent to leave the marriage. The Court of Appeal notes

that it prefers Professor Robertson's characterization of capacity to that found in the

older English cases, as it prioritizes the personal autonomy of the individual in making

decisions about his or her life.98

In cases where capacity fluctuates or disappears altogether, courts have held that as

long as a person had capacity at the time that he or she separated from his or her

spouse, and maintained the intention to remain separate and apart from his or her

spouse while capable, then the entirety of the separation period could be counted for

the purposes of a divorce, even if the person lost capacity during the period of

separation.99

94 A.B. v. C.D. (2009), BCCA 200 (CanLlI), leave to appeal to S.C.C. denied October 22, 2009, [2009]9 W.W.R. 82

[hereinafter A.B. v. C.D.]
95 Supra note 58 at page 272
96 [1963]3 All E.R. 766 (Eng. P.D.A.)

97(1972), [1973] 1 All E.R. 38 (Eng. Fam. Div.)

98A.B. v. C.D., supra note 90 at para.30.
99 O. (M.K.) (Litigation Guardian 0/) v. C. (M.E.) 2005 CarswellBC 1690 {B.C.S.C.} at para. 40
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CAPACITY TO DIVORCE

In Calvert (Litigation Guardian of) v. Caivert100 Justice Benotto compared the different

standards of capacity - to marry, separate and divorce:

[57] Separation is the simplest act, requiring the lowest level of understanding.
A person has to know with whom he or she does or does not want to live.
Divorce, while still simple, requires a bit more understanding. It requires the
desire to remain separate and to be no longer married to one's spouse. It is the
undoing of the contract of marriage.

[58] The contract of marriage has been described as the essence of simplicity,
not requiring a high degree of intelligence to comprehend: Park, supra, at p.
1427. If marriage is simple, divorce must be equally simple. The American courts
have recognized that the mental capacity required for divorce is the same as
required for entering into marriage: Re Kutchins, 136 A.3d 45 (III., 1985).

The Court places the threshold for capacity to divorce as higher than the test for

capacity to separate. It equates the threshold for capacity to divorce with the threshold

for capacity to marry. Justice Benotto continues, and points to a "simple" test for

capacity to marry, consistent with the reasoning in Durham101
, and in Park: 102

[58] The contract of marriage has been described as the essence of simplicity,
not requiring a high degree of intelligence to comprehend: Park, supra, at p.
1427. If marriage is simple, divorce must be equally simple. The American courts
have recognized that the mental capacity required for divorce is the same as
required for entering into marriage: Re Kutchins, 136 A.3d 45 (III., 1985).

As for the specifics of the test, Justice Benotto favourably refers to the evidence of an

expert physician, Dr. Molloy who outlined a case for the requisite test for capacity:

[73] I found the evidence of Dr. Molloy very helpful. Although he, like
Drs. Silberfeld and Freedman, did not see Mrs. Calvert, he provided a useful
analysis of the evidence and methodology for determining capacity. To be
competent to make a decision, a person must:

1. understand the context of the decision;

2. know his or her specific choices; and

100 1997 CanLiI 12096 (ON S.C.), aff'd 1998 CarsweliOnt 494; 37 O.R. (3d) 221 (C.A.), 106 O.A.C. 299, 36 R.F.L. (4th)
169., leave to appeal to S.C.C. refused May 7, 1998.

101 Supra note 72
102 Supra note 73
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3. appreciate the consequences of these choices.

In English caselaw, the issue of capacity to consent to a decree of divorce is treated in

the same manner as all other legally binding decisions. In the England and Wales

Court of Appeal decision of Masterman-Lister v Brutton & CO.'I03 the Court wrote that "a

person must have the necessary mental capacity if he is to do a legally effective act or

make a legally effective decision for himself' and citing the decision of Mason v.

Mason104 pointed out that this includes consenting to a decree of divorce.

In a very recent decision,105 the Missouri Court of Appeal upheld a lower court finding

that the wife was capable to commence proceedings for the dissolution of her marriage

as she was able to explain the reasons why she wanted the divorce (in spite of having

difficulties with dates and events), and because her testimony was consistent with

evidence in other legal proceedings. As a result, over the objections of her husband,

the Court granted the wife's request for a divorce.

Put simply, the requisite test for the capacity to divorce, like the requisite test for the

capacity to marry, and the requisite test for the capacity to separate, is whether the

person in question has an ability to appreciate the nature and consequences of the act,

and in particular the fact that the act taken is legally binding. However, as the law on

capacity to marry is evolving, so must the law on the capacity to divorce. This is an

area warranted of tracking as the law continues to develop in light of the financial

considerations raised in both marriage and divorce, the development of property rights

and attendant legislative changes.

SOLICITORS' ROLES IN CAPACITY MATTERS

Capacity is a complicated matter in that each task has its own test, and often the issue

of capacity can be less than crystal-clear. There is no clear hierarchy of capacity.

Indeed courts are loath to say that one test is higher or lower than another. In Covello

103 [2002] EWCA Civ 1889 (19 December 2002) at para. 57
104 [1972] Fam 302

10sSzramkowski v. Szramkowski, S.W.3d, 2010 WL 2284222 Mo.App. E.D.,2010. (June 08, 2010)
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v. Sturino,106 Justice Boyko was careful to distinguish the varying capacity standards as

not necessarily higher or lower, but rather simply as different.

The fact that there is no all-encompassing capacity test means that a drafting solicitor

must at all times turn his or her mind to the client's capacity to complete the specific

task at hand. This in effect means that a lawyer may be able to assist a client with one

task, but not another.

The case law requires the drafting solicitor to satisfy him or herself that the client has

capacity to execute the document in question. This duty is particularly significant if the

client is elderly, infirm, dependant or if the instructions vary substantially from previous

documents (wills, trusts, powers of attorneys, etc.) or where the instructions are not

received from the testator directly. Solicitors are also wise to exercise additional caution

in circumstances where the potential beneficiary brings the client to the office, and

appears overly involved in the process.

As issues of capacity can cause complications and significant cost consequences many

years after legal services have been rendered, a solicitor is well-advised to maintain

careful notes when dealing with clients, and to turn his or her mind to the issue of

capacity and assure him or herself that the client has the requisite legal capacity

required to complete the task requested. It is always the obligation of the drafting

solicitor, to interview the client for the purpose of determining the requisite legal capacity

for the task sought by the client. If the lawyer is confident that the client meets the test

for capacity, he or she should clearly indicate this in his notes. Those notes should be

thorough and carefully recorded and preserved.

It is wise for lawyers to take their time in asking the client questions, to give the client a

chance to answer carefully, to provide the client with as much information as possible

about the legal proceedings. All questions and answers should be carefully recorded in

detail. Lawyers should also consider seeking to corroborate the answers provided by

the client, for example, relating to the extent of the client's assets.

106 2007 W.l. 1697372, 2007 CarswellOnt 3726 (ON. S.C.J.)
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If the solicitor has serious concerns about the client's capacity, he or she can

recommend or suggest with advice that the client have a capacity assessment.

Requests for capacity assessments should be clear and should concisely outline the

legal test that is to be met for the particular task sought. A capacity assessment that is

not carefully written and that does not apply the evidence to the appropriate legal test

will be deemed deficient and unhelpful should a legal challenge arise in the future.

Lawyers have an important role to play when it comes to capacity. It is their

responsibility to turn their mind to issues of capacity when preparing trusts, gifts, wills,

contacts, powers of attorney and other legal documents. Although the area of capacity

is often complicated, the more information a lawyer has about the applicable test, and

the state of the client's abilities and understanding, the better protected both the lawyer

and the client are.

This paper is intended for the purposes of providing information and guidance only. This paper is not
intended to be relied upon as the giving of legal advice and does not purport to be exhaustive.

Whaley Estate Litigation
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SUMMARY OF CAPACITY TESTS

The following is a synopsis which attempts to summarize the various tests for
capacity addressed in this paper:

Manage property SDA, s. 6 (a) Ability to understand the information that is
relevant in making a decision in the
management of one's property; and
(b) Ability to appreciate the reasonably
foreseeable consequences of a decision or lack
of a decision.

Make personal care SDA, s. 45
decisions

Grant and revoke a SDA, s. 8
POA for Property

Grant and revoke a SDA, s. 47
POA for Personal
Care

(a) Ability to understand the information that is
relevant to making a decision relating to his or
her own health care, nutrition, shelter, clothing,
hygiene or safety; and
(b) Ability to appreciate the reasonably
foreseeable consequences of a decision or lack
of decision.
(a) Knowledge of what kind of property he or
she has and its approximate value;
(b) Awareness of obligations owed to his or her
dependants;
(c) Knowledge that the attorney will be able to
do on the person's behalf anything in respect of
property that the person could do if capable,
except make a will, subject to the conditions
and restrictions set out in the power of attorney;
(d) Knowledge that the attorney must account
for his or her dealings with the person's
property;
(e) Knowledge that he or she may, if capable,
revoke the continuing power of attorney;
(f) Appreciation that unless the attorney
manages the property prudently its value may
decline; and
(g) Appreciation of the possibility that the
attorney could misuse the authority given to him
or her.
(a) Ability to understand whether the proposed
attorney has a genuine concern for the person's
welfare; and
(b) Appreciation that the person may need to
have the proposed attorney make decisions for
the erson.
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Contract

Gift

Make a will

Revoke a will

Make a codicil

Make a
testamentary
designation

Create a trust

Capacity to marry

11 - 36

Common law

Common law

Common law

Common law

Common law

Common law

Common law

Common law

(a) Ability to understand the nature of the
contract; and
(b) Ability to understand the contract's specific
effect in the s ecific circumstances.
(a) Ability to understand the nature of the gift;
and
(b) Ability to understand the specific effect of the
gift in the circumstances.

In the case of significant gifts (i.e. relative to the
estate of the donor), then the test for
testamentary capacity arguably applies.
Intention is a factor in determining the gift.

(a) Ability to understand the nature and effect of
making a will;
(b) Ability to understand the extent of the
property in question; and
(c) Ability to understand the claims of persons
who would normally expect to benefit under a
will of the testator.

(Same as above - to Make a will)

(Same as above - to Make a will)

(Same as above - to Make a will)

(a) Ability to understand the nature of the trust;
and
(b) Ability to understand the trust's specific
effect in the specific circumstances.

In cases of a testamentary trust, the test for
testamentary capacity applies.

Ability to appreciate the nature and effect of the
marriage contract, including the responsibilities
of the relationship, the state of previous
marriages, and the effect on one's children.

Also possibly required: capacity to manage
property and the person

Dr. Malloy stated that for a person to be capable
of marriage, he or she must understand the
nature of the marriage contract, the state of
previous marriages, as well as his or her
children and how they may be affected.



Capacity to Common law
separate

Capacity to divorce Common law

Ability to appreciate the nature and
consequences of abandoning the marital
relationship.

Ability to appreciate the nature and
consequences of a divorce.

This Summary of Capacity Tests is intended for the purposes of providing information
and guidance only. This Summary of Capacity Tests is not intended to be relied upon as
the giving of legal advice and does not purport to be exhaustive.

Whaley Estate Litigation November 2010
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CAPACITY CHECKLIST: THE ESTATE PLANNING CONTEXT

CAPACITY

Capacity is decision-specific, time-specific and situation-specific in every instance, in
that legal capacity can fluctuate. There is a legal presumption of capacity unless and
until the presumption is legally rebutted. 1

Determining whether a person is or was capable of making a decision is a legal
determination. In determining the ability to understand information relevant to making a
decision, and to appreciate the consequences of making a particular decision, or not,
the following checklists are provided for guidance purposes.

TESTAMENTARY CAPACITY

The question of testamentary capacity is almost wholly a question of fact.

The basic test for testamentary capacity requires that the testator has the ability to
understand the following:

(a) The nature of the act of making a Will (or testamentary document) and its effects;

(b) The extent of the property of which he or she is disposing of; and

(c) The claims of persons who would normally expect to benefit under the Will (or
testamentary document).2

Further elements of the test for testamentary capacity are:

• A "disposing mind and memory" to comprehend the essential elements of making
a Will;

• A sufficiently clear understanding and memory of the nature and extent of his or
her property;

Palahnuk v. Palahnuk Estate 2006 WL 1135614; Brillinger v. Brillinger -Cain 2007 WI 1810585; Knox v. Burton

(2005), 14 E.T.R. (3d) 27; Calvert v. Calvert [1997] O.J. No. 533 (G.D.) at p. 11(Q.L.), aff'd [1998] OJ. No 505

(C.A.) leave ref'd [1998] S.C.C.A. no. 161

Banks v. Goodfellow (1870) L.R. 5 QB. 549 (Eng. Q.B.)
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• A sufficiently clear understanding and memory to know the person(s) who are the
natural objects of his or her Estate;

• A sufficiently clear understanding and memory to know the testamentary
provisions he or she is making; and

• A sufficiently clear understanding and memory to appreciate all of these factors
in relation to each other, and in forming an orderly desire to dispose of his or her
property. 3

CAPACITY TO MAKE TESTAMENTARY DISPOSITIONS OTHER THAN WILLS

The Succession Law Reform Act 4 defines a Will as follows:

"will" includes,

(a) a testament,

(b) a codicil,

(c) an appointment by will or by writing in the nature of a will in exercise of a
power, and

(d) any other testamentary disposition. ("testament")

• A testamentary disposition may arguably include designations as part of an
Estate Plan. For example, designations respecting RRSPs, RIFs, Insurances,
Pensions, and others.

• A testamentary disposition may arguably also include: inter vivos gifts; complex
gifting; including the transfer of assets during lifetime to a trust or named
beneficiary; transfers of property and survivorship declarations.

CAPACITY TO GRANT OR REVOKE A CONTINUING POWER OF ATTORNEY FOR
PROPERTY ("CPOAP")

Pursuant to section 8 of the Substitute Decisions Act, 5 to be capable of granting a
Continuing Power of Attorney for Property ("CPOAP"), a grantor requires the following:

4

The test for testamentary capacity is addressed in the following cases: Murphy v. Lamphier (1914) 31 OLR 287
at 318; Schwartz v. Schwartz, 10 DLR (3d) 15. 1970 CarswellOnt 243 [1970] 2 O.R. 61 (ant.) C.A. ; Hall v.

Bennett Estate (2003) 64 O.R. (3d) 191 (C.A.) 277 D.L.R. (4
th

) 263; Bourne v. Bourne Estate (2003) 32 E.T.R. (2d)
164 ant. S.C.J.); Key v. Key [2010] EWHC 408 (ch.) (Bailll)

R.S.O. 1990 c.s.26 as amended subsection 1(1)
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(a) Knowledge of what kind of property he or she has and its approximate value;

(b) Awareness of obligations owed to his or her dependants;

(c) Knowledge that the attorney will be able to do on the person's behalf anything
in respect of property that the person could do if capable, except make a will,
subject to the conditions and restrictions set out in the power of attorney;

(d) Knowledge that the attorney must account for his or her dealings with the
person's property;

(e) Knowledge that he or she may, if capable, revoke the continuing power of
attorney;

(f) Appreciation that unless the attorney manages the property prudently its
value may decline; and

(g) Appreciation of the possibility that the attorney could misuse the authority
given to him or her.

A person is capable of revoking a CPOAP if he or she is capable of giving one.6

If a grantor is incapable of managing property, a CPOAP made by him or her is still valid
so long as he or she meets the test for capacity for granting that CPOAP at the time the
CPOAP was made.7

If, after granting a CPOAP, the grantor becomes incapable of giving a CPOAP, the
document remains valid as long as the grantor had capacity at the time it was
executed.8

When an Attorney should act under a CPOAP

If the CPOAP provides that it comes into effect when the grantor becomes incapable of
managing property, but does not provide a method for determining whether that
situation has arisen, the power of attorney comes into effect when:

• the attorney is notified in the prescribed form by an assessor that the assessor
has performed an assessment of the grantor's capacity and has found that the
grantor is incapable of managing property; or

R. 5.0. 1992, c 30, as am.
SDA, subsection 8{2}

SDA, subsection 9{1}

SDA, subsection 9{2}
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• the attorney is notified that a certificate of incapacity has been issued in respect
of the grantor under the Mental Health Act 9

CAPACITY TO MANAGE PROPERTY

The test for the capacity to manage property is found at section 6 of the SDA. Capacity
to manage property is defined by the following:

(a) The ability to understand the information that is relevant in making a decision
in the management of one's property; and

(b) The ability to appreciate the reasonably foreseeable consequences of a
decision or lack of a decision. 10

A person may be incapable of managing property, yet still be capable of making a Witl. tt

CAPACITY TO GRANT OR REVOKE A POWER OF ATTORNEY FOR PERSONAL
CARE ("POAPC")

Pursuant to section 47 of the Substitute Decisions Act, to be capable of granting a
Power of Attorney for Personal Care ("POAPC"), a grantor requires the following:

(a) The ability to understand whether the proposed attorney has a genuine
concern for the person's welfare; and

(b) The appreciation that the person may need to have the proposed attorney
make decisions for the person. 12

A person who is capable of granting a POAPC is also capable of revoking a POAPC. 13

A POAPC is valid if at the time it was executed, the grantor was capable of giving a
POAPC, even if that person was incapable of personal care at the time of execution.14

When an Attorney should act under a POAPe

R.S.O. 1990, c. M.7

10 See also Re. Koch 1997 CanLiI 12138 (ON S.C.)

11 Royal Trust Corp. of Canada v. Saunders, [2006] OJ. No. 2291

12 SDA, subsection 47(1)

13 SDA, subsection 47(3)

14 SDA, subsection 47(2)
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In the event that the grantor is not able to understand information that is relevant
to making a decision concerning personal care, or is not able to appreciate the
reasonably foreseeable consequences of a decision, or lack of decision, the
attorney must act.

CAPACITY TO MAKE PERSONAL CARE DECISIONS

The test for capacity to make personal care decisions is found at section 45 of the SDA.
The test for capacity for personal care is met if a person has the following:

(a) The ability to understand the information that is relevant to making a decision
relating to his or her own health care, nutrition, shelter, clothing, hygiene or
safety; and

(b) The ability to appreciate the reasonably foreseeable consequences of a
decision or lack of decision.

"Personal care" is defined as including health care, nutrition, shelter, clothing, hygiene
or safety.

CAPACITY UNDER THE HEALTH CARE CONSENT ACT, 199615

Subsection 4(1) of the Health Care Consent Act, 1996 (HCCA) defines capacity with
respect to treatment, admission to a care facility or a personal assistance service as
follows:

(a) The ability to understand the information that is relevant to making a decision
about the treatment, admission or personal assistance service; and

(b) The ability to appreciate the reasonably foreseeable consequences of a
decision or lack of decision.

CAPACITY TO CONTRACT

A contract is an agreement that gives rise to enforceable obligations that are recognized
by law. Contractual obligations are distinguishable from other le~al obligations on the
basis that they arise from agreement between contracting parties.1

A contract is said to be valid where the following elements are present: offer,
acceptance and consideration. 17

15 5.0. 1996} C.2 Schedule A
16 G.H. Treitel} The Law of Contract} 11

th
edt {London: Sweet & Maxwell} 2003).

11 - 43



Capacity to enter into a contract is defined by the following:

(a) The ability to understand the nature of the contract; and

(b) The ability to understand the contract's specific effect in the specific

circumstances. 18

CAPACITY TO GIFT

In order to be capable of making a gift, a donor requires the following:

(a) The ability to understand the nature of the gift; and

(b) The ability to understand the specific effect of the gift in the circumstances. 19

The test for capacity is relative to the size of the gift in question. For gifts that are
significant in value, relative to the estate of the donor, the test for testamentary capacity
arguablyapplies.2o

CAPACITY TO MARRY

A person is mentally capable of entering into a marriage contract only if he/she has the
capacity to understand the nature of the contract and the duties and responsibilities it
creates. 21

A person must understand the nature of the marriage contract, the state of previous
marriages, one's children and how they may be affected by the marriag.e.22

Arguably the capacity to marry is commensurate with the requisite capacity to manage
property.23

17 Thomas v. Thomas (1842) 2 Q.B. 851 at p. 859

18 Bank of Nova Scotia v Kelly (1973),41 D.L.R. (3d) 273 (P.E.I. S.C.) at 284; Royal Trust Company v Diamant,

[1953] (3d) D.L.R. 102 (B.C.S.C.) at 6

19 Royal Trust Company v Diamant Ibid. at 6; and Bunio v. Bunio Estate [2005] A.J. No. 218 at paras. 4 and 6

20 Re Beaney (1978), [1978] 2 All E.R. 595 (Eng. Ch. Div.), Mathieu v. Saint-Michel[1956] S.C.R. 477 at 487

21 Hart v Cooper (1994) 2 E.T.R. (2d) 168, 45 A.C.W.S. (3D) 284 (B.C.S.C.)

22 Barrett Estate v. Dexter (2000), 34 E.T.R. (2d) 1, 268 A.R. 101 (Q.B.)
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ISSUES RELATING TO CAPACITY

UNDUE INFLUENCE

Undue influence is a legal concept where the onus of proof is on the person alleging it.24

Case law has defined "undue influence" as any of the following:

•

•
•

•

•

Influence which overbears the will of the person influenced, so that in truth, what
he or she does is not his or her own act;

The ability to dominate one's will, over the grantor/donor/testator;

The exertion of pressure so as to overbear the volition and the wishes of a
testator;25

The unconscientious use by one person of power possessed by him or her over
another in order to induce the other to do something; and

Coercion 26

The timing, circumstances and magnitude of the result of the undue influence may be
sufficient to prove undue influence in certain circumstances.

A testamentary disposition will not be set aside on the ground of undue influence unless
established on a balance of probabilities that the influence imposed was so ~reat and
overpowering that the document ... "cannot be said to be that of the deceased" 7.

Undue influence must be corroborated. 28

23 Browning v. Reane (1812), 161 E.R. 1080, 2 Phill.ECC 69; Spier v. Spier (Re) [1947] W.N. 46 (P.O.); and Capacity

to Marry and the Estate Plan, The Cartwright Group Ltd. 2010, by K. Whaley, M. Silberfeld, H. McGee and H.

Likwornik

24 Longmuir v. Holland (2000), 81 B.C.L.R. (3d) 99, 192 D.L.R. (4th
) 62, 35 E.T.R. (2d) 29, 142 B.C.A.C. 248, 233

W.A.C. 248, 2000 BCCA 538,2000 CarswellBC 1951 (C.A.) Southin J.A. ( dissenting in part); Keljanovic Estate v.

Sanseverino (2000), 186 D.L.R. (4th
) 481, 34 E.T.R. (2d) 32, 2000 CarswellOnt 1312 (C.A.); Berdette v. Berdette

(1991), 33 R.F.L. (3d) 113, 41 E.T.R. 126, 3 O.R. (3d) 513, 81 D.L.R. (4
th

) 194, 47 O.A.C. 345, 1991 CarswellOnt

280 (C.A.); Brandon v. Brandon, 2007, O.J. No. 2986, S.C. J. ; Craig v. Lamoureux 3 W.W.R. 1101 [1920] A.C. 349

; Hall v. Hall (1868) L.R. 1 P & D.

25 Dmyterko Estate v. Kulilovsky (1992) 46 E.T.R.; Leger v. Poirier [1944] S.C.R. 152, at page 161-162

26 Wingrove v. Wingrove (1885) 11 P.O. 81

27 Banton v. Banton [1998] OJ. No 3528 (G.D.) at para 58

28 S. 13 of the Ontario Evidence Act: In an action by or against the heirs, next of kin, executors, administrators or

assigns of a deceased person, an opposite or interested party shall not obtain a verdict, judgment or decision

on his or her own evidence in respect of any matter occurring before the death of the deceased person, unless

such evidence is corroborated by some other material evidence. R.S.O. 1990, c. E.23, s. 13.
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SUSPICIOUS CIRCUMSTANCES

Suspicious circumstances relating to a Will may be raised by:

(a) circumstances surrounding the preparation of the Will;

(b) circumstances tending to call into question the capacity of the testator; or

(c) circumstances tending to show that the free will of the testator was
overborne by acts of coercion or fraud.29

This checklist is intended for the purposes of providing information and guidance only. This
memorandum/checklist is not intended to be relied upon as the giving of legal advice and does
not purport to be exhaustive.

Whaley Estate Litigation November 2010

29 Eady v. Waring (ant. C.A.) 974; Scott v. Cousins, [2001] O.J. No 19; and Barry v. Butfin, (1838) 2 Moo. P.C. 480

12 E.R.1089
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