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UPDATE ON NON-RESIDENT TRUST RULES*

1. Introduction

Canadians and people of other nationalities have become more mobile

over the last fifty years as new forces such as globalization, modern transportation

and comnlunications impact on traditional \vork and living patterns. Canada has

also historically been a very attractive destination for immigrants fronl around the

world. As a result, an increasing number of people immigrate and emigrate to and

from Canada each year. Many of our clients have "multinational families" and

"lllulti-jurisdictional" asset holdings. It has becoille increasingly important,

therefore, for professionals advising their Canadian clients to think globally in

terms of their family estate and succession planning. This would include asking

questions about their other relatives, Inainly parents and grandparents, to ensure

that the entire falnily's succession plan takes advantage of any tax mininlization

or tax efficient strategies that are available in the various jurisdictions.

In order to properly plan for clients who may have relatives or intended

beneficiaries in multiple jurisdictions, it is critical to have a thorough

understanding of both the current enacted non-resident trust rules in subsection

94(1) of the Income .Tax Act (Canada) (the "Act") in addition to the proposed

non-resident trust rules (the "NRT Rules") and the proposed foreign investment

entity rules (the "FIE Rules") of the Act. The problem is that these proposed

rules, as set out in former Bill C-IO (fbrmerly Bill C-33), an act to alllend the Act,

have gone through a nun1ber of aU1endlnents over the years starting in 1999 and

nlost recently on August 27,2010. 1 In fact, on August 27,2010, the Department

of Finance Canada released the draft legislation first announced in the Federal

-Budget of March 4,2010.

* The author wishes to acknowledge with thanks the contribution lnade to this paper by Christos
Panagopoulos, an Associate at Heenan Blaikie.
1 Ne\vs Release 2010...074, August 27, 2010, Legislative Proposals relating to the lncolne TeL': Act, the Air
Travellers Securi{.v Charge Act, the E'Kcise Act, 2001, and the E'Kcise Tax Act.
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The general purpose of this paper is to provide a brief overview of the

NRT R,ules and to refer to the FIE 'Rules only as they' Inay impact NRr-f's and to

highlight SaIne of the planning issues that may arise in the context of non-resident

trust ("NRT") and estate planning for Canadians.

2. Review of the NRT Rules

2.1 Background of the NRT Rules

The Act first contained rules to tax NRTs in 1972. The Inain purpose of these

rules ,vas to prevent Canadian residents from acculTIulating income tax free outside of

Canada and then repatriating the earnings as a tax-free accunlulation of capital. The

current proposed amendments to the NRT R.ules were first introduced in 1999 and have

since gone through a series ofrevisions. As mentioned above, the most recent version of

the NRT Rules \vas released on August 27,2010.

2.2 Current Enacted NRT Rules

We, as practitioners, have been so focused on the N,RT Rules that \ve often forget

the current enacted rules which are quite different.

Essentially, under the current rules, there are t\VO conditions that must be met in

order for an otherwise N'RT to be deemed resident in Canada, namely, the "beneficiary

test" and the "contribution test"?

The "beneficiary test \vould be met if:

(1) at any time in a particular year, a person beneficially interested in the trust

(described as a "beneficiary") was

a) a person resident in (~anada,

b) a corporation or a trust with which a person resident in Canada was

not dealing at arm's length, or

c) a corporation qualifYing as a controlled foreign affiliate of a person

resident in Canada, and

the "contributor test" would be n1et if either

2 Elie Roth, Canadian Taxation of Non-Resident Trusts: A Critical Review of Section 94 of the lncolne Tax
Act,Canadian Tax Journal, 2004, Volume 52, Issue Number 2, at p. 329..427.
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(2) at any time in or before that year the trust, or a non-resident corporation

that \vould, if the trust were resident in Canada, be a controlled foreign

affiliate of the trust, had acquired property directly or indirectly in any

manner vvhatever,

a) fi'om a person who was the beneficiary, \vas related to that

beneficiary, or was the uncle~ aunt, nephew, or niece of that

beneficiary, where that person was resident in Canada at any time

in the 18-n10nth period before the end of that year (or, in the case

of a person who had ceased to exist, was resident in Canada at any

tinle in the 18-tTIonth period before the person ceased to exist) and

where, in the case of an individual, that person had before the end

of that year, been resident in Canada for a period ot: or periods the

aggregate of which is, more than 60 tTIonths determined on a

lifetime basis or,

b) from a trust or corporation that acquired the property, directly or

indirectly in any manner whatever, from a person described in 2(a)

with whonl it was not dealing at arm's length, and

the trust was not an inter vivos trust created at any time before

1960 by a person \vho at that time was a non-resident person, a

testamentary trust that arose as a consequence of the death of an

individual before 1976, or governed by a foreign retirement

arrangement,

or

3) at any time in or before the taxation year of the trust all or any part of the

interest of the beneficiary in the trust \vas acquired directly or indirectly by

the beneficiary by way of

a) purchase,

b) gift, bequest or inheritance from a person referred to in 2(a) or

2(b), or

c) the exercise of a power of appointment by a person referred to in

2(a) or 2(b).

8-3
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These rules \vere not intended to apply to certain situations such as an inheritance trust

where the trust is settled by a non-resident of Canada :tor the benefit of Canadian resident

beneficiaries. In this case, the trust would not meet the "contribution test".

The proposed NRT Rules were aimed at catching certain perceived deficiencies

l:i'om current subsection 94(1) ofthe Act. One of the main issues was being able to avoid

the rules by failing to satisfY the beneficiary test because no nanled Canadian resident

beneficiaries appear on the face of the trust but there is an alnendment provision which

could allow for that change in the future.

A.s we will see, the NRT Rules are Inore complex and are ahned at closing do\vn

SaIne planning, but are not nleant to disrupt planning with an offshore inheritance trust

for Canadian resident beneficiaries.

2.3 The NRT Rules Under Proposed Subsection 94(1)

-Until recently, a trust was regarded as being a resident of the jurisdiction in vvhich

the majority of the trustees are resident and ,,,here the assets are custodied and

administered.3 Ho\vever, in G-arron Family Trust v. The Queen ("Garron"},4 the Tax

Court of Canada, per W'oods, J., applied a test sinli1ar to the camlnon law residency test

for corporations and held that a trust is resident \vhere its central managelnent and control

actually abides. As a result, ensuring that a trust is non-resident under the Conlmon La\v

is no longer as simple as it once was. An determination of the trust's central managenlent

and control nlust be nlade before considering the NRT Rules since a trust settled in a

foreign jurisdiction may be resident in Canada pursuant to Canadian Common Law.

Where a trust does not reside in Canada pursuant to the teachings of Garron,

proposed section 94 of the Act sets out certain conditions in which an other\vise NRT

\vould be subject to Canadian income tax. In contrast to the current enacted section 94

of the Act, there are two different tests that can result in the NR1~ being deelned to be

resident in Canada for Canadian income tax purposes:

(a) where there is a Canadian resident contributor; or

(b) where there is a Canadian resident beneficiary.

3 The Thibodeau F'anlily Trust v. The Queen 78 D.T.C. 6376 (F.C:r.D.).
4 2009 Tee 450 (T.e.e.). Currently under appeal to the Federal Court of Appeal.
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In the event that there is either a resilient contributor to the NRT, or, a resident

bene.ficiary, the NRTwill be deemed to be resident in Canada and liable to tax under

proposed subsection 94(3) of the Act.

In particular, \vhen caught by the deeming provisions, a NRT is deemed to be

resident in Canada throughout the particular taxation year for the purposes of computing

its income for the particular taxation year, determining its liability for tax under Part I of

the Act and for determining the liability of a non-resident person for tax under Part XIII

of the Act.s

In addition, each person that is at any titne in the particular taxation year a

resident contributor to the NRT or a resident beneficialY under the NRT is jointly and

severally liable with the NRT for the NRT's Canadian tax.6

3. Resident contributor

A resident contributor to a NRT at any tinle is defined as being a person who is,

at that time, both resident in Canada and a contributor to the NRT.However, it does not

include an individual (other than a trust) \vho has not, at that time, been resident in

Canada for nlore than 60 months during such person's lifetime.7

In analysing the resident contributor definition, one must look to the meaning of

the vvord contributor since this is also a defined term. A contributor to a NRT at any

thne nleans a person ,,,ho at, or before that time, has nlade a contribution to the NRT.

Note that the definition of resident contributor requires that the person be both resident in

Canada and a contributor to the NRT at a particular time, but the defInition ofcontributor

means a person ,,,ho at or before that time has made a contribution. Therefore, if a

person makes a contribution while a non-resident, and subsequently becomes resident, he

or she will at that later time become a resi(ient contributor (absent the exelnption for an

individual who has not been resident 60 lTIonths in total during the individual's lifetiIne).

5 Paragraph 94(3)(a) of the Act.
6 In order to be subject to the NRT Rules, the foreign entity luust constitute a trust for Canadian tax purposes.
Generally, if the foreign entity constitutes a trust \vithin the tneaning of the la\vs of that foreign jurisdiction, the foreign
entity will be considered to be a trust fbr Canadian tax purposes. 6 For a revie\v of foreign entities as trusts for the
purposes of the NRT Rules, see Guy Fotiin "Strangers in Strange Lands: The Ilidden Traps of Otlshore Trusts,"
Report of Proceedings of Fifty-First Ta.x COl!ference, 1999 Tax Conference (Toronto: Canadian Tax Foundation,
2000), 40: 1-68.
7 Subsection 94(1) ofthe Act "resident contributor", "contributor", "contribution".
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A contributor also includes a person who has ceased to exist. The eRA agrees, however,

that a person \vho is deceased cannot be a resident contributor only a contributor.

The definition of contributor contains a defined teriTI being the word contribution.

This is one of the most difficult and also fundan1ental aspects of the legislation. A

contribution at any thue to a NRT by a particular person or partnership Ineans a transfer

or loan, at that time, of prope11y to the NRT by the particular person or partnership (other

than by an arm's length transfer).8

It should be noted that under the special provisions of proposed subsection 94(2)

of the Act there are at least 12 further rules which may deem a person to have transferred

property in certain CirCUlTIstances. The clear intent of the legislation is to address every

conceivable situation under which property can be transferred troln a Canadian resident

person to a NRT. However, it is important to note that a loan made by a specified

financial institution (i.e. a bank) to a NRT will not cause said institution to beconle a

resident contributor where the loan is made on commercial terms and in the ordinary

course of the institution's business. 9

3.1 Resident Beneficiary

A_ NRT will also be liable to Canadian tax under proposed subsection 94(3) of the

Act it: at the end of the year of the NRT, there is a resicient ben~ficiar;). The choice of

the terlTI resident bene.ficiary is an unfortunate one since it is a misnomer in that it means

tnore than simply· a bene:ficiary of the N_Rl~ who happens to be resident in Canada.

To deterlnine \vhether there is a reshient bene.ficiary at any tilne under a particular

NRT includes a two-pronged test in that there must be both a connected contributor and a

beneficiary resident in Canada (other than an exempt person IO or successor benejiciary in

respect of a trust).ll l"'he word bene.ficiary as used in this test is also a defined tern1 in

proposed subsection 94(1) ofthe Act and it extends the meaning of beneficiary) to include

8 Subsection 94(1) of the Act "contribution".
9 Paragraph 94(2)(c) of the Act.
10 In short, an "exernpt person" includes persons \vho are exempt frOln tax under Part I of the Act, such as registered
charities and Cro\\TI corporations.
11 Subsection 94(1) of the Act "resident beneficiary"
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a person beneficially interested12 and a person vv-homay receive income or capital of the

NRT indirectly through other entities. For example, a shareholder of a corporate

beneficiary can be considered a beneficiary ofa NRT.

A connected contributor to a N-RT means a contributor to the NRT, but does not

include an individual (other than a trust) who "vas before the particular time not resident

in Canada for a total of60 months during that person's lifetime. It also excludes a person

whose contribution to the NRT is made at what is called a non-resident ti/ne.

The non-resident ti/ne of a person in respect of a contribution to a NRT means a

time (the "Contribution Time") at which the person made a contribution to a NR.T, that is

before the particular time (i.e. the taxation year end of the NRT) and at which the person

was non-resident (or not in existence). However, such a time will qualify as a

non-resident tiJne only if the person "vas non-resident (or not in existence) throughout a

specific period. This specific period refers, in particular, to the period that begins 60

months before the Contribution Tinle and ends at the earlier of 60 months after the

Contribution Time and the particular time.

Ho"vever, proposed subsection 94(10) of the Act provides that a contributor will,

for the purposes of the definition of connected contributor, be considered to have made

the contribution at a time other than a non-resi{lent time if the contributor becomes

resident in Canada within the 60-month period after the Contribution Time.

In such a case, at the end of each of taxation year of the NRT following the

contribution, there "vould be a connected contributor to the NRT and, where there· is

a resident bene./iciary under the N~Rrr, subsection 94(3) of the Act would also apply in

respect of those years to deelTI the NRT to be a resident ofCanada.

In the case of contributions made by an individual to an estate that arose as a

consequence of his or her death, the relevant period begins 18 months before the death

and ends 60 months after the contribution. l"hus, as long as the deceased was not resident

in Canada throughout the 18 lTIonth period before the death, the contributions will be

considered to have been made at a non-resident tin1e.

12 Subsection 248 (25) of the Act "beneficially interested" and Subsection 94( 1) of the Act "beneficiary"
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Moreover, a successor beneficiary! who is resident in Canada is not considered to

be a beneficiary for the purposes of the de'finition of resident bene.ficiary. In order to fall

\vithin the definition of successor bene;.ficiar;!, the beneficiary's interest nlust arise only

after the death of an individual who is alive and a contributor to the NRT or on the death

of a person related to the contributor (including an uncle, aunt, niece or nephew of the

contributor).14

To sunl111arize, a NRT \vill be deemed to be a resident of Canada under proposed

subsection 94(3) of the Act if there is either a resident contributor to the NRT (described

earlier) or a resident bene,ficiary under the NR,T. In order to have a resident beneficiary

under a NRT, there must be both a Canadian resident beneficiary under the NRT and a

connected contributor. Any person who has transferred property to the NRT', including a

person who has ceased to exist, will be a connected contributor to the NRT unless

exempted by certain rules, including, for our purposes, because they have not been

resident in C:anada for more than 60 months during his or her lifetime or tnade the

contribution during a non-resident tinle.

4. Changes to Method of Taxing a NRT and Resident Contributors

4.1 Resident and Non-Resident Portion

Where proposed subsection 94(3) of the Act applies to a NR.T, the NR'T is

deemed to be a resident of Canada for the purposes of computing its world-wide income

that is not other\vise distributed to its beneficiaries or attributed to an electing contributor

(further explained below).

'The N"Rrr 'Rules propose that a N'RI"'s property be divided into 2 portions; (1) a

taxable portion defined as the resident portion and (2) a non-tax,able portion defined as

th 'd . 15.e non-reSl ent ]JOrtlon.

Generally speaking, the resident portion includes all property (and any property

substituted for such property) acquired by the NRT by way of contribution from a

connected contributor or a resident contributor. In short, contributions of property to the

14 Subsection 94( 1) of the Act "successor beneficiary".
15 Paragraph 94(3)(f) of the Act and subsection 94(1) of the Act "resident portion" and Hnon-resident
portion".
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NRT \viII form part of the resident portion to the extent that they were tnade by current or

[or1ner residents of Canada. It is also important to note that due to the application of

proposed subsection 94(10) of the Act, if a non-resident person makes a contribution at a

time \vhich is within 60 months of becoming a resident of Canada, the property

contributed will form part of the resident portion as of the contribution date.

Moreover, where the N-RT acquires property, which would not form part of the

residentportion (e.g. because a resident did not contribute said property), but in ac,quiring

the property the NRT incurred indebtedness (e.g. by way of a loan, or the unpaid portion

of the purchase price) to fund its acquisition, the NRI"\ R_ules apply a formula to allocate a

part of the fair Inarket value of said property to the resident portion ofthe NRT.

In short, the formula will allocate a part of the property to the resident portion of the

NRT to the extent of the greater at:

A) the fair market value of the property multiplied by the proportion that the

total fair Inarket value of all property held in the resident portion of the

N-RI"' at the beginning of the NR'r's taxation year in \vhich the NRT

acquired the property is of the total fair market value of all property held

by the N-RT at the beginning of the NRT's taxation year in which the NRT

acquired the property; and

B) the fair market value of the property l1'1ultiplied by the proportion that the

total fair market value of all property held in the resident portion of the

NRT at the end of the NRT's taxation year in which the NRT acquired the

property is of the total fair market value of all property held by the -N-RI"' at

the end of the NRT's taxation year in which the NRT acquired the

property. Moreover, this amount must be deterlnined as if the property in

question was not held by the NRT at the end of that taxation year. 16

16 Subsection 94(1) of the Act "resident portion".

8-9
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In addition, when inconle of the NRT is not distributed to its beneficiaries, the

amount of the accumulated income for the relevant taxation year will form part of the

NRT's resident portion and thus, will be subject to taxation in Canada. 17

The non-resident portion includes all property held by the NRT that is not part of

the resident portion. 18 As Inentioned above, the income derived from property forming

part of the non-resident portion is not subject to taxation in Canada, except to the extent

that the amount represents income from sources in Canada on \vhich the NRT would

nOflnally pay tax if it \vere a non-resident of Canada throughout the taxation year in

question.

In contrast, the currently enacted NRT Rules \vould require a deemed resident

trust to pay Canadian incolne tax on all of its incoll1e, regardless of who contributed the

property on which the inc,orne was earned. As a result, the NRT Rules protect resident

contributors since they are no longer liable for Canadian income tax, through the

mechanisnl ofjoint and several liability, on income earned froIn property that has no link

to the specific property contributed by them.

Also, in computing the NR,T's income, the NR,T nlay deduct certain amounts paid

or payable to beneficiaries pursuant to subsection 104(6) of the Act. 19 The N'RT \vill also

be able to deduct amounts included in the income of an electing contributor (further

explained belo\v).

4.2 Taxation of Resident Contributors

The NRT Rules render each resident contributor and resident beneficiary) under

the NRl', jointly and severally liable with the NR1" for the tax payable by the 'NRT'. "[his

effectively attributes the NRT's income, arising from the property forming part of the

'd . °d 20reSl entportlon, to sal persons.

Proposed section 94 of the Act provides ho\vever, that a resiclent contributor may

elect to have this income attribution limited to the NRT's income for the year lTIultiplied

by the fair market value of his or her contributions to the NRT in proportion to the fair

17 Paragraph 94(1)(d) of the .Act of "resident portion".
18 Subsection 94(1) of the Act "non-resident portion".
19 Subsection 94(3) of the Act.
20 Paragraph 94(3)(d).
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Inarket value of all contributions made by all resilient contributors and connecte(!

contributors. 21 Thus, proposed subsection 94( 16) of the Act has the effect of attributing

to a resident contributor his or her proportionate share of the inconle of the NRT.

In computing the incolne inclusion, the NRr-[, s income is determined after taking

into consideration deductions permissible under subsection 104(4) of the Act, such as

amounts paid or payable to beneficiaries. The alTIOunt attributed to the electing

contributor may also be reduced by losses incurred by the NRT in previous years and

claimed by the NRT in the current year.22 I-Io\vever, the income of the NRT that is

attributable must be calculated before considering amounts deducted by the NR'"r and

attributed to an electing contributor. As is the case for resident trusts, losses of a NRT

cannot be attributed to an electinttt contributor.

In order for an election to be valid it must be filed with the Minister of National

Revenue on or before the resident contributor's filing due date for the first taxation year

of the resi{lent contributor for which the election was to take effect and the election must

include both theNRT's account number assigned by the Minister of National Revenue

(i.e. the nllluber located at box 14 of the r-r3 information slip) and evidence that the

resident contributor notified the NRT, no later than 30 days after the end of the NRT's

taxation year that ends in the initial year, that the election "Vvould be Inade.

Finally, it is important to note that said election is not available to a resident

beneficialY and thus, a resilient beneficiar}' remains subject to the attribution rules

mentioned above.

5. The Five Year Immigration Trust

5.1 Application of tile NRT Rules

The NRT Rules, as proposed on August 27, 2010, do not affect the incolne tax

exemption avvarded to a five year immigration trust (the '~lmmigration ]"'rust").

In short, an Immigration Trust may be set up before an immigrant becomes a

Canadian resident, or within 60 lTIonths thereafter. If the trust is set up after the

21 Paragraph 94(3)(d) of the Act, subsection 94(1) of the Act "electing contributor", subsection 94(16) of
the Act and paragraph 75(3)(c.2) of the Act.
22 Paragraph 94(16)(a) of the Act and section 111 of the Act.
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immigrant becomes a Canadian resident, the tax exemption period is reduced by

the length of time during which the individual has been resident in Canada.

The Immigration Trust must first be a non-resident at Comn10n Law. As

mentioned above, this requires that the Imlnigration Trust's central management

and control actually abide outside of Canada.

·Where the settlor and his family (who commonly are also bene:ficiaries of the

Inl111igration Trust) have not previously been resident in Canada, the Imlnigration

Trust will not have a resident contributor nor \vill it have a connectell contributor

(and therefore no resident beneficialY). Accordingly, the NRT Rules would not

apply to the NRT during the 60 month period.

In addition, the NRT Rules ensure that the attribution rules in the Act will

not apply to property held by an Immigration Trust in respect of which all

contributions are made by recent immigrants (i.e. by individuals before the end of

the 60 n10nth period)?3

5.2 Application of the FIE Rules

As indicated in the March 4, 2010 Federal Budget, the Government of

Canada has abandoned the wholesale modification of the FIE Rules that \vas

proposed in Bill C-l o. Thus, other than a few minor legislative amendments, the

existing FIE Rules will remain in force.

While the FIE Rules are generally intended to deal vvith taxpayers who try

to defer or elin1inate taxes by holding interests in non-resident entities that derive

their value, \vhether directly or indirectly, primarily from portfolio investments in

specified properties such as shares or real estate, they can also potentially apply to

certain NRTs.

Unlike the NRT Rules, the FIE Rules do not deem a foreign entity to be

resident in Canada to subject it to Canadian tax. Instead, a Canadian resident

taxpayer is required to include an amount in income in each year that the taxpayer

holds an interest in a non-resident entity that may reasonably be considered to

23 Paragraph 75(3)(c.3) of the Act.
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derive its value, whether directly or indirectly, primarily from portfolio

investments of such an entity in, inter alia, shares or real estate and it may

reasonably be concluded that one of the main reasons for the taxpayer acquiring

this interest was to derive a benefit from portfolio investments in such shares or

real estate in such a manner that the taxes on the income or profits and gains from

such assets are significantly less than the tax applicable under Part I of the Act

where the income, profits and gains had been earned directly by the taxpayer.

The language used in the Act allows a taxpayer to argue that none of the

reasons for the taxpayer acquiring the interest in the property is to derive a benefit

in a manner that the taxes paid are less than they \vould have been had the income

actually been received directly by the taxpayer.

Where the FIE Rules apply, the income inclusion is based on the

taxpayer's cost anl0unt, defined as the taxpayer's designated cost, multiplied by a

prescribed rate of interest. The FIE Rules, as proposed on August 27, 2010,

\vould increase the prescribed rate of interest by 2%.24 This increase applies to

taxation years that end after March 4, 2010.

5.3 Non-Resident Entity

As mentioned above, the f~lE "Rules may apply \vhere a taxpayer, such as a

beneficiary, holds an interest in a non-resident entity. More specifically, proposed

section 94.1(2) of the Act includes in the definition of non-resident entity a NRT.

Thus, for all taxation years ending after March 4,2010, an Inllnigration Trust tnay

be subject to the FIE Rules. In fact, the only NRTs excluded from the definition

of non-resident entity are exempt foreign trusts and an inter vivos trust created

before 1960 by a person \vho was non-resident when the trust was created. This

result comes as a surprise considering that the Explanatory Notes to the August 27

draft legislation relating to proposed subsection 94.1 (2) of the Act provide that:

"Also excluded from a "non-resident entity" will be a trust in

respect of which there are no resident contributors, including an

"inl1nigration trust" of which every contributor who is resident in

24 Subparagraph 94.1 (l)(f)(ii).
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Canada has not been resident in Canada for a period or periods of

time the total of \vhich is less than 60 months at the end of a

taxation year."

While it seell1S evident from the Explanatory N'otes that the Department of

Finance's intent is not to subject an Immigration Trust to the FIE Rules the saIne

result is not apparent froll1 the draft legislation.

Moreover, on October 14, 2010, the Taxation Law Section of the Ontario

Bar Association asked the Department of Finance to clarify its tax policy on this

issue. On October 28,2010, Tim Wach, Director ofLegislative Development and

Chief legislative Counsel of the Departnlent of Finance, indicated that Finance did

not intend to include Inl111igration Trusts in the application of section 94.1 of the

Act. As a result, the Department of Finance \vill ainend the proposed legislation

to exenlpt lJnmigration Trusts fronl the application of 94.1 of the ACt.25

6. Additional Measures

6.1 Extension of reassessment period

Proposed subparagraph 152(4)(b)(vii) of the Act, provides that an NRT Inay be

reassessed within 3 years after the end of the normal reassessment period (i.e. 3 years) if

the reasseSSlnent is made to give effect to the application of section 94 of the Act (Le. the

NRT Rules). This effectively provides the Canada Revenue Agency, as of March 4,

2010, with a 6 year window to reassess NRTs.

6.2 Exemption of Non-Taxable Persons

As recognized by the Government of C.anada in its March 4, 201o Budget,

Canadian tax-exempt entities such as pension plans which invest in a NR.T should not be

liable for the NRT's Canadian tax liability. Thus, the N'RT Rules provide relief tor such

entities by defining thenl as an exe111pt lJerson and as a result, excluding them fronl the

definitions of resident beneficiary; and contributor.26

25 "Ne\v Canadian & U.S. Reporting R.equirelnents...with Teeth!", Ontario Bar Association Taxation La\v
Section, Toronto (OBA Conference Centre), October 28,2010.

26 Subsection 94( 1) of theAct "exenlpt person", "resident beneficiary" and "contributor".
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6.3 Treaty Residence

The Income Ta.:t Conventions Interpretation Act (the "Interpretation Act,,)27

contains rules that govern the interpretation of certain provisions of the tax conventions

entered into by Canada \vith foreign jurisdictions.

It is proposed that the Interpretation Act be atnended by providing that,

not\vithstanding the provisions of a tax convention, if a trust is deemed to be resident in

Canada by virtue of the NRT Rules for the purposes of computing its incolne, such trust

is deemed to be resident in C.anada, and not resident of another country, for the purposes

of applying the tax convention.

The explanatory notes to the Allgust 27, 2010 draft legislation do not indicate if

this proposal is intended as a "treaty override." Ho\vever, this proposaltnay be a response

to Simpson, J's. decision in }';forris v. Canacla (National Revenue)28 which held that

subsection 94(1) of the Act did not apply because the Agreelnent bet~1t'een Canada and

BlJrbados jar the Avoidance oj'Double Taxation and the Prevention (~f Fiscal Evasion

With Respect to .Taxes on Income and on Capital, enacted in Canada by the Canada

Barbados Inconle .Tax~4greement ~4,ct,29 took precedence.

7. Effective Date

Generally, the NRT Rules \vill apply to taxation years ending after 2006. The

NRT Rules can apply to earlier taxation years of a NRT if the NRT elects to have them

apply to such taxation years in \vhich it exists and that ends after 2000 but before 2007. If

such an election is tnade by the NRT, then proposed section 94 of the Act will also apply

to such taxation years of the beneficiaries under the N'R"r and contributors to the NR'r.

A.nother exception to the general rule is that the attribution of inconle to an

electing contributor will only apply to taxation years that end after March 4,2010.

27 }{.S.C, 1985, c. 1-4.
28 2009 Fe 434.
29 S.C. 1980-81-82-83, c. 44, Schedule IX.
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8. Interaction Benveen the NRT Rules and FIE Rules

The NRT Rules take precedence over the FIE Rules. If a trust is subject to the

NRT Rules and is deemed to be a resident of Canada, the trust is also deelned resident in

Canada for the purposes of applying the definition of non-resident enti(y in subsection

94.1(2) of the ACt.43 Accordingly, the FIE Rules "vill not apply. It: ho\vever, the NRT is

not subject to the deeming provisions of the NRT Rules, the FIE Rules could still apply

and must be examined on a fact specific basis.

9. Analysis of Estate Planning Fact Situations Using a Non-Resident Trust

In order to understand the application of the NRT Rules to different estate

planning situations that could include N~R_rrs, \ve \vill review three fact scenarios:

1. an intervivos inbound trust;

2. a testamentary inbound trust; and

3. a N-RT established in the Will ofa Canadian testator

a. The lntervivos Inbound Trust

In our fact situation, "ve have resident Canadian clients who have a parent

or family member \vith significant wealth \vho lives outside of Canada. They

\vish to transfer some of this wealth tor the benefit of their Canadian resident

family members in a manner that is tax efficient for the Canadian beneficiaries.

The settlor of this intervivos, non-resident, inbound trust, for our purposes, is a

non-resident of Canada who has never been resident for periods of tinle totalling

43 Subparagraph 94(3)(a)(iv).
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more than 60 months. The trustee of the NRT is a Banl< and Trust Company in

the Cayman Islands \vhich holds the assets and investments custodied and

managed offshore (Le. the central management and control is located in the

Cayman Islands). There are beneficiaries of the NRT who are resident in Canada

and who are related to the settlor and their interests are fully discretionary.

i. Applicatiol1 ofthe NRT Rules to the Intervivoslnbound Trust

The trust is a NRT because its central nlanagement and control is located

in the Caynlan Islands. Since the settlor has not been a resident of Canada for a

period of more than 60 months at the time of settling the trust, the trust will not

have a resident contributor. In addition, there is no resident bene.ficiary since

there is no connectecl contributor. Accordingly, the NRT Rules \vould not apply

to the NRT to deem it to be a resident of Canada for income tax purposes under

proposed subsection 94(1) of the Act.

b. The Testamentary Inbound Trust

Further utilizing our earlier fact scenario, ,ve have Canadian clients who

are the adult children of parents who reside outside of Canada. In advance of

their death, the non-resident parents receive Canadian tax advice that suggests that

if their wills provide for the establishment of offshore testanlentary trusts for the

benefit of their Canadian resident children and other issue, and if the wording

meets certain requirements, it would be possible to have money in an offshore

trust acculTIulate tax free for the benefit of the Canadian resident beneficiaries.

The specific facts are that the settlor of this trust who is the father of the Canadian

resident beneficiaries is deceased but was not a resident of Canada for lTIOre than

60 lTIonths at the time of settlement of the trust. Alternatively, the settlor could be

a former long tinle resident ofCanada \vho had become a non-resident at least 18

months prior to his death and the consequent settlenlent of the offshore

testamentary trust. The executor/trustee of the testamentary trust/estate is an

offshore Bank and T'rust Company in the Bahamas. rrhere are Canadian resident
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beneficiar~y children and other issue of the deceased non-resident parent \vhose

interests are NOT fully discretionary.

i. AJ}J}lication ofthe NRT Rules

]"he testamentary trust is a NRr-r because it is resident in a foreign

jurisdiction. Provided the settlor has not been a resident ofCanada for a period of

more than 60 nl0nths at the time of settling the trust, the trust will not have a

resident contributor or connected contributor and therefore no resi(lent

beneficia/y. Silnilarly, if the settlor had been a resident of C,anada for more than

60 months but had been out of Canada for at least ] 8 months before dying and the

consequent settling of the offshore trust, there would not be a resident contributor

nor would there be a resicient beneficialY (since there is no connected

contributor). Accordingly, the NRT Rules would not apply to deem the

testalnentary NRT to be a resident of Canada for income tax purposes under

proposed subsection 94( 1) of the Act.

10. Establishing a Non-Resident Testamentary Trust in a Canadian Will

There are many Canadian families with children who live in jurisdictions other

than Canada. For some of these individuals, it is preferable to have a testamentary trust

established in their home jurisdiction rather than to be a beneficiary of a Canadian trust.

The follo,ving example was presented at the 2007 CRA Round Table at the Canadian

National STEP Conference in June 2007. The follovving is the exact question posed by

Mary Anne and the response given by Theresa Murphy, Canada Revenue Agency,

Manager Trusts Section:

Q1JESTION:

"A Canadian resident and citizen taxpayer ("Mother") has two adult children. One

child attended university in the U.S. and has no\v decided to take up residence there (she

married a ·U.S. person). r-rhe other child plans to remain in Canada. 'Mothervvants to

create a will that splits her estate 50/50 between her two children (her husband has died).

To minimize U.S. estate tax on the death of her U.S. resident child, she plans to put 50%
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of the estate into alT.S. resident trust, with U.S. resident trustees. The beneficiaries of

this trust will be her U.S. resident daughter and her children. The balance of the estate

\vill go directly to the Canadian resident beneficiary.

The ·U.S. resident daughter \tvill be one of the three trustees of the ·U.S. trust. The

trust will last beyond her lifetinle. There is a povver to pay income to her and to her

grandchildren, and to encroach on capital for the health, maintenance and education of

her children. However, if this daughter dies without issue, or all her issue are deceased,

the residue of the trust \vill go to the Canadian resident beneficiary and ultimately to her

children.

Will the u.s. trust be deemed to be resident in Canada under proposed subsection

94(3) of the ITA? Will the Canadian child be considered to have an interest in a NRT?"

eRA. Response:

"Since the daughter "vho is resident in Canada would be a "successor beneficiary"

as defined in proposed subsection 94(1) of the ITA as long as her sister and her sister's

children are alive, the trust would not be deemed resident in Canada under proposed

subsection 94(3) of the ITA following Mother's death and during the period in \vhich any

of the other beneficiaries of the trust are alive and not resident in Canada.

Our analysis of the tax consequences is as follows:

A trust will be deemed resident in Canada under the proposed legislation if it has

either a "resident contributor" or a "resident beneficiary" as those terlTIS are defined in

proposed subsection 94(1) of the rrA.

If the trust created by Mother is established on her death, Mother will be a

"connected contributor" but not a "resident contributor" as those terms are defined in

proposed subsection 94(1) of the ITA. This is because Mother \vill have been resident in

Canada at some time during the 60 months preceding her death; in the example given,

likely during the full 60 months preceding her death.

Although the one daughter will be resident in Canada and \viII be a beneficiary of

the trllst, she will be a "successor beneficiary" and thus, she will not be a "resident

beneficiary" as those terms are defined in proposed subsection 94(1) of the ITA. In order
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to be a "successor beneficiary", the beneficiary must be a beneficiary solely because of

the right of that beneficiary to receive any of the income or capital of the trust on or atler

the death of an individual \vho is either a "contributor" to the trust or is related to a

"contributor" to the trust.

The daughter resident in the u.s. and her children are related to Mother, the sole

"contributor" to the trust or would be so related if Mother were still alive. Paragraph (c)

of the definition of "successor beneficiary" makes it clear that in detertnining vvhether

persons are related for the purpose of that definition, the relationship is determined on the

basis that no death has occurred. F"or exalnple, if \ve were to change the facts in the

question such that:

• Mother \vas alive and had established the trust as a long terlTI resident of

the ·U.S. such that she was not a "resident contributor" to the trust;

• primarily for the daughter and her husband who were also resident in the

lJ.S.;

• with the daughter resident in Canada entitled to benefits from the trust

only if both the daughter and her husband in the lJ.S. \vere deceased; and

• the daughter living in the u.s. were to die;

The husband who survived her vvould be considered related to Mother for the

purpose of the definition of "successor beneficiar)T" even though he \vould no longer be

related to Mother for any other purpose of the rrA.

Thus, in the situation described in the question, the trust will have neither a

"resident contributor" nor a "resident beneficiary" during the time following Mother's

death and before the death, or immigration to Canada, of any of the beneficiaries

currently resident in the U.S.

The daughter resident in Canada will continue to be a "successor beneficiary"

until the death of all the other beneticiaries of the trust as described in the question, at

which time she will be entitled to income and capital of the trust. At that time, she \vill

become a "resident beneficiary" of the trust as defined in proposed subsection 94(1) and

the trust vvill be deemed resident in Canada by reason of subsection 94(3) of the ITA.
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Although not specifically addressed in the response by Theresa Murphy, one

question would be whether the Canadian Estate itself under this fact scenario or a

modified scenario could be vie\ved as being a resi(lent contributor and therefore deem the

U.S. trust to be resident in Canada for income tax purposes.
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UPDATE ON NON-RESIDENT TRUST RULES

Mary Anne Bueschkens, Heenan Blaikie LLP, Toronto
The Law Society of Upper Canada

Wednesday, November 17, 2010

New Draft Legislation

• Released August 27,2010.

• Department of Finance Canada released the draft
legislation first announced in the Federal Budget of
March 4,2010.

I Heenan Blaikie LLP

Mary Anne Bueschkens, Partner 8 - 23



New Residency Test

• Garron Family Trust v. The Queen 2009 TCC 450
(T.C.C.) (per J. Woods).

• Currently under appeal to the Federal Court of
Appeal.

• Test similar to the common law residency test for
corporations.

• Trust is resident where its central management and
control actually abides.

• Previous Test: Residence of trustee{s) according to
The Thibodeau Family Trustv. The Queen 78 D.T.C.
6376 (F.C.T.D.).

I Heenan

Current Rules

ikie LLP

• There are two different tests that can result in the
NRT being deemed to be resident in Canada for
Canadian income tax purposes:

• (a) where there is a Canadian resident contributor;
or

• (b) where there is a Canadian resident beneficiary.

Mary Anne Bueschkens, Partner

Heenan Biaikie LLP
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Resident Contributor

• A resident contributor to a trust at any time is defined
as being an person who is, at that time, both resident
in Canada and a contributor to the trust.

• Does not include an individual who has not, at that
time, been resident in Canada for more than 60
months.

• Also does not include an individual who has ceased
to exist although that person can still be a
"contributor" for the purposes of the "connected
contributor" definition.

Mary Anne Bueschkens, Partner

Heenan Blaikie lLP

Resident Contributor (cont'd)

• A contributor to a trust at any time means an person
that at or before that time has made a contribution.

• If a person makes a contribution while a non-resident,
and subsequently becomes resident, he or she will at
that later time become a resident contributor (absent
the exemption for a person who has not been
resident 60 months in total during the person's
lifetime).

• A contributor also includes a person which has
ceased to exist. But resident contributor does not
include a deceased individual.

Heenan Blaikie LLP

Mary Anne Bueschkens, Partner
8 - 25
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Contribution

• Contribution at any time to a trust by a particular
person means a transfer or loan, at that time, of
property to the trust by the particular person (other
than by an arm's length transfer).

• Under proposed subsection 94(2) there are at least 12
further rules which may deem a person to have
transferred property in certain circumstances.

Mary Anne Bueschkens, Partner

Heenan Blaikie LLP

Resident Beneficiary

• NRT will also be liable to Canadian tax under proposed
subsection 94(3) if, at the end of the year of the Trust,
there is a resident beneficiary.

• Resident Beneficiary is an unfortunate term since it is a
misnomer in that it means more than simply a
beneficiary of the Trust who happens to be resident in
Canada.

Mary Anne Bueschkens, Partner

H nan Blal · LLP
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Resident Beneficiary (cont'd)

• A resident beneficiary at any time under a particular
trust means an person that is resident in Canada and
is a beneficiary under the trust where, at that time,
there is also a connected contributor to the trust.

I Heenan Blaikie LLP

Resident BENEFICIARY

• Beneficiary includes the broader definition of
beneficially interested including a person who may
receive income or capital of the trust indirectly
through other entities.

• A successor beneficiary is not a resident beneficiary
for the purposes of this definition.

• Successor beneficiary's interest arises only after the
death of an individual who is alive and a contributor
to the trust or on the death of a person related to the
contributor.

I Heenan laikie LLP

Mary Anne Bueschkens, Partner 8 - 27 5



Connected Contributor

• A connected contributor to a trust means a person
(including a person who has ceased to exist) who is a
contributor to the trust, (i.e. has transferred or loaned
property to the trust) but does not include an
individual (other than a trust) who was, before the
particular time, not resident in Canada for a total of
60 months during that person's lifetime.

OR

• Contributed assets during a 'non-resident time".

Mary Anne Bueschkens, Partner

I H n Blaiki LLP

Non-Resident Time

• A connected contributor excludes a person whose contribution
to the trust is made at what is called a non-resident time.

• The non-resident time of a person in respect of a contribution to
a NRT means a time (the "Contribution Time") at which the
person made a contribution to a NRT, that is before the
particular time (i.e. the taxation year end of the NRT) and at
which the person was non-resident (or not in existence).

• Such a time will qualify as a non-resident time only if the person
was non-resident (or not in existence) throughout a specific
period.

• This specific period: period that begins 60 months before the
Contribution Time and ends at the earlier of 60 months after the
Contribution Time and the particular time.

I Heenan Blaikie LLP
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Non-Resident Time (cont'd)

• Beware of proposed subsection 94(10).

• A contributor will, for the purposes of the definition of
connected contributor, be considered to have made
the contribution at a time other than a non-resident
time if the contributor becomes resident in Canada
within the 60-month period after the Contribution
Time.

I Heenan Blaikie LLP

Non-Resident Time (cont'd)

• In the case of contributions made by an individual to
an estate that arose as a consequence of his or her
death, the relevant period begins 18 months before
the death and ends 60 months after the contribution.

• As long as the deceased was not resident in Canada
throughout the 18 month period before the death, the
contributions will be considered to have been made
at a non-resident time.

I Heenan Blaikie LLP

Mary Anne Bueschkens, Partner
8 - 29
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Resident Beneficiary Summary

• A NRT will be deemed to be a resident of Canada
under proposed subsection 94(3) if there is either a
resident contributor to the Trust (described earlier)
OR a resident beneficiary under the trust.

• In order to have a resident beneficiary under a trust,
there must be BOTH a Canadian resident beneficiary
under the trust and a connected contributor.

Mary Anne Bueschkens, Partner

Heenan Blaikie lLP

Resident Beneficiary Summary (cont'd)

• Any person who has transferred or loaned property
to the trust (absent the arm's length transfer
exemption applying), including a person who has
ceased to exist, will be a connected contributor to the
trust UNLESS exempted by certain rules, including,
(a) because they have not been resident in Canada
for more than 60 months or (b) made the contribution
during a non-resident time.

I Henan Blikie LLP
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Changes to Method of Taxing a NRT
and Resident Contributors

• New concept

• NRT's property to be divided into 2 portions

• Resident and Non-Resident Portion

I Heenan Blaikie LLP

Resident Portion

• Includes all property (and any property substituted for such
property) acquired by the NRT by way of contribution from a
connected contributor or a resident contributor.

• Includes property acquired by the NRT, which would not form
part of the resident portion (e.g. because a resident did not
contribute said property), but in acquiring the property the NRT
incurred indebtedness (e.g. by way of a loan, or the unpaid
portion of the purchase price) to fund its acquisition.

• NRT Rules apply a formula to allocate a part of the fair market
value of said property to the resident portion of the NRT.

I Heenan Blaikie LLP

Mary Anne Bueschkens, Partner
8 - 31
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Resident Portion (cont'd)

• Accumulated income of the NRT that is not
distributed to its beneficiaries, will form part of the
NRT's resident portion and thus, will be subject to
taxation in Canada.

• Be aware of 94(10) - if a non-resident person makes a
contribution at a time which is within 60 months of
becoming a resident of Canada, the property
contributed will form part of the resident portion as of
the contribution date.

I Heenan Blaikie LLP

Non-Resident Portion

• Includes all property held by the NRT that is not part
of the resident portion.

• Income derived from property forming part of the
non-resident portion is not subject to taxation in
Canada

• Exception: the amount represents income from
sources in Canada on which the NRT would normally
pay tax if it were a non-resident of Canada throughout
the taxation year in question.

I Heenan Blaikie LLP
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Taxation of Resident Contributors

• Each resident contributor and resident beneficiary
under the NRT are jointly and severally liable with the
NRT for the tax payable by the NRT.

• Attribution of the NRT's income, arising from the
property forming part of the resident portion, to said
persons.

I He nan Blai ie LLP

Taxation of Resident Contributors
(cont'd)

• Election ONLY available to Resident Contributors

• Known as the electing contributor

• Attribution to a resident contributor of his or her
proportionate share of the income of the NRT.

I Henan Blaikie LLP
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Taxation of Resident Contributors
(cont'd)

• In computing the income inclusion, the NRT's income
is determined after taking into consideration
deductions permissible under subsection 104(4),
such as amounts paid or payable to beneficiaries.

• The amount attributed to the electing contributor may
also be reduced by losses incurred by the NRT in
previous years and claimed by the NRT in the current
year.

• However, the income of the NRT that is attributable
must be calculated before considering amounts
deducted by the NRT and attributed to an electing
contributor.

I He nan Blaikie LLP

Taxation of Resident Contributors
(cont'd)

• In order for an election to be valid it must:

• (1) be filed with the Minister of National Revenue on or before
the resident contributor's filing due date for the first taxation
year of the resident contributor for which the election was to
take effect

• (2) and the election must include both the NRT's account
number assigned by the Minister of National Revenue (i.e. the
number located at box 14 of the T3 information slip)

• (3) and evidence that the resident contributor notified the NRT,
no later than 30 days after the end of the NRT's taxation year
that ends in the initial year, that the election would be made.

I Heenan Blaikie LLP
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Five Year Immigration Trust

• August 27,2010 draft legislation does not affect the income tax
exemption awarded to a five year immigration trust.

• The Government of Canada has abandoned the wholesale
modification of the FIE Rules that was proposed in Bill C-10.

• August 27,2010 draft legislation - Few minor legislative
amendments to the existing FIE Rules will remain in force.

• It can also potentially apply to certain non-resident trusts, such
as an Immigration Trust.

I Heenan Blaikie LLP

Non-Resident Entity

• NRT included in definition

• The only NRTs excluded from the definition of non
resident entity are exempt foreign trusts and an inter
vivos trust created before 1960 by a person who was
non-resident when the trust was created.

• Surprising since previous Explanatory Notes
pertaining to the FIE Rules exclude Immigration
Trusts from the application of the FIE Rules.

• Department of Finance will amend Draft Legislation to
exempt Immigration Trusts from FIE Rules.

I Heenan Blaikie LLP

Mary Anne Bueschkens, Partner
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Additional Measures

• Extension of reassessment period to 6 years.

• Exemption of Non-Taxable Persons.

• Treaty Residence.

I Heenan Blaikie LLP

Effective Date

• Generally, the NRT Rules will apply to taxation years ending
after 2006.

• The NRT Rules can apply to earlier taxation years of a NRT if the
NRT elects to have them apply to such taxation years in which it
exists and that ends after 2000 but before 2007.

• If such an election is made by the NRT, then proposed section
94 of the Act will also apply to such taxation years of the
beneficiaries under the NRT and contributors to the NRT.

• The attribution of income to an electing contributor will only
apply to taxation years that end after March 4, 2010.

I Heenan Blaikie LLP
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Interaction Between the NRT Rules
and FIE Rules

• The NRT Rules take precedence over the FIE Rules.

• A trust subject to the NRT Rules that is deemed to be
a resident of Canada, is also deemed resident in
Canada for the purposes of applying the definition of
"non-resident entity" in proposed subsection 94.1 (2).

• If the NRT is not subject to the deeming provisions of
the NRT Rules, the FIE Rules could still apply and
must be examined on fact specific basis.

Mary Anne Bueschkens, Partner

Heenan Blaikie LLP

Mary Anne Bueschkens, Partner
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