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INCOME DISCLOSURE UNDER THE GUIDELINES

What must be disclosed?

a) Financial Statements

Rule 13 governs Financial Statements. In essence, if the originating process

contains a claim for support, a property claim, or a claim for exclusive possession,

a Financial Statement must accompany it. In responding to the process, the

respondent must also deliver his or her Financial Statement with the responding

material. By virtue of Rule 13(10), the counter clerk is not to accept an originating

or responding document unaccompanied by a Financial Statement. By Rule

13(1)(b), even if the responding party chooses not to plead, he or she is obliged to

deliver a Financial Statement within the time limited to file responding material.

Rule 13(6)(a) requires a party who serves and files a Financial Statement to "make

full and frank disclosure of the party's financial situation". If counsel believes that

the other party's Financial Statement does not contain enough information for a full

understanding of the other party's financial circumstances, counsel may then ask

the other party to give the additional information. The other party then has 7 days

to provide that information or face a motion for a production order. Please note

that by Rule 13(13), the request to provide information is a condition precedent to

questioning on the Financial Statement.
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b) Self-employed persons

A self-employed person should expect that the court will look beyond his or her Tax

Return to determine income for Guideline purposes: Manis v. Manis (2000), 101

A.C.W.S. (3d) 768 (Ont. S.C.J.). A self-employed person will bear the onus of

proving the validity and entitlement to the deductions that he or she claims: Fuller

v. Fuller (2000), 101 A.C.W.S. (3d) 1139 (Ont. S.C.J). This is consonant with the

intent of the Guidelines which imposes a duty upon a respondent to provide

evidence of his or her income: Orser v. Grant (2000), 96 A.C.W.S. (3d) 644 (Ont.

S.C.J.). In Osmar v. Osmar (2000), 8 R.F.L. (5th) 375 (Ont. S.C.J.), the court

added back into income expenses which Revenue Canada had determined to be

appropriate business expenses in their own audit.

A respondent who fails to provide appropriate financial information at trial will find

little sympathy on appeal: Gade v. Rotstein (2004),50 R.F.L. (5th) 280 (Ont. C.A.).

c) Imputing income - Failure to Disclose

By virtue of section 19(1 )(f) of the Child Support Guidelines, the court can impute

income to a respondent who fails to disclose. Frequently, the situation arises

where a respondent appears to enjoy a lifestyle that exceeds his or her stated

income. In such a case, the court can impute income where it is apparent that a

spouse's declared income could not support his or her lifestyle: Depace v.

Michienzi (2000), 5 R.F.L. (5th) 40 (Ont. S.C.J.). In Orszak v. Orszak (2000), 8

R.F.L. (5th) 350 (Ont. S.C.J.), the court imputed income where the respondent
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