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A party may be questioned (formerly "cross-examined"or "discovered" under the Rules

of Civil Procedure) under Rule 20 on a financial statement if the three conditions in sub-rule

20.5 have been met, but only after a request for information has been made under clause

13.(II)(a). Accordingly, questioning on financial statements will no longer be available as a

matter of course, unless the parties consent to the questioning, or the Court orders the

questioning to take place, and only after the party has requested production of the necessary

additional information and it has not been produced.

At least 7 days, or 4 days before a case conference, motion, settlement conference or trial,

(see sub-ruleI3.(12.2) for the timetable for each party), each party must update any financial

statement that is more than 30 days old by serving and filing a new financial statement or an

affidavit that the information in the last statement has not changed and is still true. (sub-rule

13.(12)) Ifonly minor changes have occurred, the party may serve and file an affidavit with

details of the changes. (sub-rule 13.(12.1) )

Each party has a continuing duty to immediately correct or complete that party's financial

statement upon discovering errors or omissions therein, and to advise of any material change in

the information previously provided, by serving and filing the correct information or a new

statement containing the correct information, together with any supporting documents. (sub-rule

13.(15) )

If a party fails to file a financial statement or a net family property statement or other

information required, the Court may, on motion without notice, order the party to serve and file
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practice has developed where the leave is requested as part of the motion for temporary relief.

However, it is possible that in some jurisdictions, the Court may insist that the request for leave

has to be brought and argued in a separate motion, prior to the motion for temporary reliefbeing

brought and argued.

Thorough consideration ofwhether the matter will likely be found by the Court to be

urgent or a hardship, should be given prior to bringing such a motion. The possible

consequences ofbringing such a motion and the Court finding that the matter is not urgent or a

hardship, is the risk of having costs awarded against your client. Sub-rule 24.(1) of the Family

Law Rules provides that promptly after each step in the case, the Judge or other person who dealt

with that step shall decide in a summary manner who, if anyone, is entitled to costs and set the

amount of costs. Sub-rule 24.(1) provides that the successful party is presumed to be entitled to

costs.

If the matter is not urgent and you must wait for a case conference to proceed with a

motion for support, you may want to try to work out some voluntary without prejudice support

arrangements for support, pending the holding of the case conference and a subsequent motion

for temporary support, ifnot resolved at the case conference.

If a case conference is held and temporary support has not been resolved at the case

conference, Counsel should request the case conference Justice to endorse the Record that

leave is granted to proceed with a motion for temporary support and whatever other temporary

relief is required.
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conference being held before the motion is heard.

Sub-rule 15.(7) sets out the information which is required in an affidavit for use on a

motion to change an Order or agreement. Sub-rule 15.(8) provides that the existing Order or

agreement must be attached as an exhibit to the Affidavit. Sub-rule 15.(10) provides for what

material is to be filed to change child support on consent.

Rule 14 (Motion for Temporary Orders) applies with necessary modifications to a motion

to change a final Order or agreement. (sub-rule 15. (15)) Sub-rule 15.(16) provides that a

motion under Rule 14 may be made on a motion to change a final Order or agreement.

However, such a motion could not be served and filed before a case conference has been held,

unless the motion were urgent.

RULE!': CONFERENCES

The case conference is a central component of the Family Law Rules. The case

conference is an opportunity to explore chances of settling the case, obtain disclosure of relevant

evidence, and set a specific timetable for steps to be taken in the case, including the bringing of a

motion for temporary relief, ifnot resolved at the case conference.

If a party files an answer, a case conference will be set by the Court. (sub-rule 17.(1) )

Either party may also at any time request a case conference by serving and filing a case

conference notice in Form 17 C. (sub-rule 17. (4.1))
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conference, a party or a lawyer may participate in the conference by telephone or video

conference. (sub-rule 17. (16) )

Case conference briefs do not form part of the Continuing Record, unless the Court

orders otherwise. They are to be returned to the parties who filed them or be destroyed by the

Court staff immediately after the conference. (sub-rule 17. (22) )

Settlement conferences briefs do not form part of the Continuing Record and are to be

returned at that the end of the conference to the parties who filed them or be destroyed by the

Court staff immediately after the conference. (sub-rule 17. (22.2) )

RULE 18: OFFERS TO SETTLE

Rule 18 regarding Offers to Settle applies to an offer made at any time, even before the

case is started. (sub-rule 18. (2)) Accordingly, prior to commencing an application for support,

you may wish to make an Offer to Settle pursuant to Rule 18 of the Family Law Rules.

An Offer to Settle shall be signed personally by the party making it and also by the party's

lawyer, ifany. (sub-rule 18. (4))

An offer, once made, remains open for acceptance despite the rejection of the offer by the

other party or the making of a counter-offer by the other party. (sub-rule 18. (10)) This makes

it important to regularly review outstanding offers to see if they should still be left open for

acceptance, or if they should be withdrawn because of a change in circumstances or for other
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RULE 20: QUESTIONING A WITNESS AND DISCLOSURE

The Family Law Rules limit the use of questioning (formerly "discovery") to child

protection cases, cases where the parties agree to have questioning, or where the Court orders

that questioning may take place only if three conditions are met. The result of this Rule is that

questioning will no longer be a matter of course in many cases. The intent of this Rule is to

avoid the cost and delay of carrying out questioning when other less expensive methods of

obtaining disclosure are available.

Questioning takes place under oath or affirmation and includes the right to cross­

examine. (sub-rules 20.(1) and 20. (2) )

Except for child protection cases, questioning or disclosure by an Affidavit or other

method is only available with the other party's consent, or by Court Order if the following three

conditions are met:

1. It would be unfair to the party who wants the questioning or disclosure to carry on

the case without it.

2. The information is not easily available by any other method.

3. The questioning or disclosure will not cause unacceptable delay or undue

expense. (sub-rules 20.(5) and 20. (7) )
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A time set out in Rule 41 may be lengthened only by Court Order, and may not be

lengthened by the parties on consent. (sub-rule 41. (3) )

If a case has not been scheduled for trial within 200 days after it was started, the Clerk

shall serve a notice (Form 39) on the parties saying the case will be dismissed without further

notice unless one of the parties, within 30 days after the notice is served, files an agreement

signed by all parties and their lawyers for a final Order, or arranges a case conference or

settlement conference for the first available date. (sub-rule 41. (5) )

Ifnone of these steps are taken within 30 days after the notice is served, the Clerk shall

sign an Order dismissing the case with no costs payable by any party. (sub-rule 41. (6) )

CONCLUSION

The main differences between the Rules of Civil Procedure and the Family Law Rules in

the conduct of a support application in the Superior Court of Justice, can be summarized as

follows:

(1) No motion can be brought for temporary reliefprior to a Case Conference being

held, except in the event ofurgency or hardship;

(2) All documents are filed in a Continuing Record. The Continuing Record may be

separated into an Applicant's Record and a Respondent's Record;
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(3) Questioning of a witness, (formerly "discovery") is only available on consent of

the parties or by Court Order;

(4) The matter must be settled or set for Trial within 230 days of the commencement

of the action. If that is not the case, the parties must have a case conference or

settlement conference with a Justice.
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I. Introduction

The "Formal Requirements of the Continuing Record under the Family Law Rules" is published
by the Family Rules Committee and available at the Ontario Court of Justice website at:
www.ontariocourts.on.ca. These requirements must be followed in all cases governed by the
Family Law Rules. The Family Rules Committee has the authority to make court rules for the
practice and procedure in family cases, subject to the approval of the Lieutenant Governor in
Council.
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(i) Table ofContents

A sample table of contents is attached at Appendix C. The table of contents must list documents
in the order in which they are filed, indicate the tab that locates the document, the kind of
document, which party filed it, and the date it was filed. For an affidavit or transcript of evidence,
the name of the person who gave the affidavit or the evidence must also be shown.

The table of contents must be updated every time a document is filed.

(ii) Endorsements

The endorsements section must contain three (3) blank sheets (or more ifnecessary), on which
the judge dealing with any step in the case will note the disposition of that step and the date. The
court's file copy of each order made in the case must be put into the endorsement section after
the endorsement pages.

(iii) Pleadings

The pleadings section must contain all documents which start or answer the case.

(iv) Financial Statements

The financial statements section must include all financial statements and documents that are
required by the Family Law Rules to be attached to it (three years ofnotices of assessment and
Fonn 13A: Directions to Canada Customs and Revenue Agency, if applicable).

(v) Other Documents

If there are other documents filed in the case, they must be filed in Part II. This part will contain
documents such as reports ordered by the court, motions documents (including motions to
enforce orders other than a support order), documents to enforce a payment order other than a
support order, and trial management conference briefs.

If there is an applicant's record and a respondent's record, a report ordered by the court must be
filed in Part II of the applicant's record. A report requested by a party must be filed in the record
of the party who requested it.

(d) Affidavits of Service

Other than in a support enforcement record, affidavits of service must be filed in a separate
section of the court file labelled "affidavits of service". However, in a support enforcement
continuing record, affidavits of service are filed in the documents section.
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(e) Further volumes

If the clerk detennines that a part of a continuing record needs to be continued in another volume,
then the party filing the next document must create a new volume. A new volume ofPart I
consists of a table of contents, pleadings section and a financial statements section.

(1) Separate or combined records

Where the court orders that the continuing record be separated, or that separate court records be
combined,

court staffmust supervise the separation or the combination of separate records;

the clerk must destroy the table of contents that existed just before the record is separated or
combined;

if the record is separated, each party must prepare and update a table of contents reflecting the
contents of their record; and

if separated records are combined, the party directed to combine the record shall prepare and
update a table of contents that reflects the contents of the combined record.

3. Additional requirements for distinct records

(a) Child protection continuing record

The cover must identify the children who are the subject of the case. Below the title of the record
state: "Child Protection Record with respect to the child(ren) "

Part II of the record must include documents other than pleadings, including plans of care (other
than Fonn 33B.l: Answer and Plan of Care (Parties other than Children's Aid Society)), motions,
reports, assessments, agreed statements of fact, and financial statements.

(b) Status review continuing record

The cover must identify the children who are the subject of the status review and the relevant
child protection order. Below the title of the record state: "Status Review Record with respect to
the child(ren) and the order ofMr./Madam Justice dated

"

The documents section of the record must contain each document filed in the case, including
pleadings, plans of care (other than Fonn 33B.l: Answer and Plan of Care (Parties other than
Children's Aid Society)), motions, reports, assessments, agreed statements of fact, and financial
statements.

If the status review application is started at the court office where the child protection order was
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