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THREE and FOUR WAY DRA'S: WHAT ARE THEY AND WHEN DO WE USE
THEM?

Joseph Fried
Meyer~ Wassenaar & Banach~ LLP

Historically, Agreements of Purchase and Sale pre 1980 had a provision that read "Provided that

title is good and free from all encumbrances ..." (see TREB form attached as Appendix A from

1974).

There were no exceptions for institutional mortgages or for easements and like matters which are

found in the current Ontario Real Estate Association ("OREA") form of Agreement of Purchase

and Sale (the "OREA Agreement").

Notwithstanding this provision that title was to be clear on closing, the longstanding practice was

that purchaser's solicitors accepted the personal undertakings of the Vendor's solicitor to obtain

and register a discharge of outstanding mortgages post-closing.

In the case of Fong v. Weinper 1 the Purchaser's lawyer requisitioned the registration on or

before closing of a discharge of an outstanding mortgage in favour of an institution, Canada

Permanent Mortgage Corporation (now TD Canada Trust). The Vendor's solicitor proposed to

provide a personal undertaking to the Purchaser to discharge post-closing. The Agreement of

Purchase and Sale had the provision referred to above and the Purchaser's lawyer refused to

close the transaction due to the failure of the Vendor to produce a discharge of the outstanding

mortgage on closing, contrary to the contractual provision in the TREB form. The Court held

With thanks to our articling student Ladislav Kovac for his research and assistance in preparation of this paper.
1 [1973] OJ No 1956 (He)
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that the requisition was valid and the Purchaser need not close the transaction. This decision was

followed in the case of Garfreed Construction Co. Ltd. v. Blue Orchard Holdings Ltd. et al. 2

In the 1980s cases such as these resulted in revisions to the standard real estate agent's form of

agreement, the OREA Agreement. As a result of this change institutional mortgages no longer

had to be discharged on closing, provided a mortgage statement, a direction re funds to payoff

the mortgage in accordance with the institution's payout statement and a personal undertaking of

the Vendor's solicitor to obtain and register a discharge of the outstanding mortgage were

obtained. With respect to discharge of private mortgages, the contractual obligation to have

discharges available on closing remained intact.

Notwithstanding such contractual obligations, there are still some lawyers who accept solicitors'

personal undertakings to discharge private outstanding mortgages post-closing and do not ensure

that on closing the private lender's solicitor has in his/her possession a signed E-reg

Acknowledgment and Direction from the private lender authorizing the discharge of the

mortgage. At the other extreme, there are solicitors who insist that the private mortgages be

discharged prior to the closing of their transactions whether in respect of a purchase and sale

transaction or a mortgage transaction (collectively the "Transaction"). They take the position

that if the discharge does not occur prior to the closing of the Transaction their client does not

have clear title at the time of closing. They forward funds received on the Transaction to the

private lender's solicitor and not only do they not establish escrow terms but insist that the

discharge of the private mortgage be registered upon receipt of the discharge funds. Once the

existing private mortgage is discharged they proceed to close the Transaction. Once the mortgage

2 [1976] OJ No 2377 (He)
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is discharged the payout funds will not be returned even if the sub-search or execution search

discloses new encumbrances or executions. They have used funds which by the terms of the

DRA between purchaser and vendor's respective lawyers were subject to escrow terms, yet they

were released to private lender's lawyer contrary to such escrow terms. This could prove costly

if an execution or a new registration is revealed when they proceed with the registrations

required in the Transaction.

I recently encountered a situation where we were acting for a private lender who was being paid

off. Certified funds were delivered to our office in accordance with our discharge statement,

payable to the mortgagee with no cover letter or explanation as to who was delivering the funds.

It turned out to be the purchaser's lawyer who delivered the funds directly to us. I had

previously been requested by the Vendor's solicitor to discharge the mortgage immediately upon

receipt of the funds required to payout the mortgage and to provide a receipted Discharge of the

outstanding mortgage, which we did. These funds were delivered prior to the closing of the

purchase transaction.

Several hours later, we received a call advising that there were outstanding executions and could

we return the payout funds as there were insufficient funds from the sale transaction to pay the

same. I advised I would seek instructions from our client and if he was amenable then we would

contact the registrar to see if they would delete the registration of the discharge and allow the

mortgage to remain intact. Much to my surprise the registrar agreed to the said request. However

there were two subsequent mortgagees who were not prepared to return the funds and their

mortgages were also discharged. The parties I understand proceeded to close the purchase and
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sale transaction subject to the executions against the Vendor. Thereafter I learned that the

purchase was financed by a private lender who in accordance with the Law Society of Upper

Canada's ("LSUC") Rules of Professional Conduct ("Rules") retained separate counsel. In this

instance we have a number of lawyers that did not take the necessary steps to ensure that payout

of private loan and the discharge thereof was handled in a manner which would not prejudice the

closing of the purchase and sale and loan transactions. This, I understand, has resulted in claims

to LawPro.

The solicitors involved in that matter and others seem to be under the impression that the LSUC

Rules require the discharges of private mortgages be registered prior to the registration of a

Transfer in a purchase and sale transaction and prior to the registration of a Charge in a loan

transaction. This is in fact not the case.

The Adviser Supplement, September 19, 1992 issued by LSUC provides

"The Practice Advisory Service makes the following recommendations:

...D. Discharges of Private Mortgages

... subject to any provision in the Agreement of Purchase and Sale which may affect the

purchaser's right to demand clear title on closing, the purchaser's solicitor should require the

production and registration of a discharge on or before closing."
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This requIres the discharge to be available on closing and does not stipulate the order of

registration or whether the discharge should be registered independent of the purchase and sale

transaction or as part thereof and subject to the terms of the DRA.

With the advent of electronic registration, a joint committee of the LSUC and the Ontario Bar

Association (the "Joint Committee") was established and they issued an interim report on April

The recommendation was consistent with the 1992 Adviser Supplement that subject to the

provisions of the Agreement of Purchase and Sale, " ... lawyers should not give or accept

personal undertakings respecting [private] discharge after closing." 4

Electronic registration was predicated on escrow closings occurrIng subject to the terms of

escrow arrangements which were incorporated into a Document Registration Agreement

("DRA") as recommended by the Joint Committee.

In order to ensure that the use of the DRA become standard practice, the Joint Committee had a

provision to this effect incorporated in the most commonly used form of Agreement of Purchase

and Sale, namely, the aREA Agreement.

"Accordingly the following wording was inserted in the aREA form:

3 LSUC & OBA Joint Committee on Electronic Registration of Title Documents: Interim Report to the Professional
Development and Competence Committee, April 12, 2002 ("April 2002 Recommendationsll

)

4 Ibid Guideline 5, Appendix C, page 12
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11. Closing Arrangements: Where each of the Seller and Buyer retain a lawyer to
complete the agreement of purchaser and sale of the Property, and where the
transaction will be completed by electronic registration pursuant to Part III ofthe Land
Registration Reform Act, R.S. O. 1990, Chapter L4 and the Electronic Registration Act,
S.D. 1991, Chapter 44, and any amendments thereto, the Seller and Buyer acknowledge
and agree that the exchange of closing funds, non-registerable documents and other
items (the ((Requisite Deliveries '') and the release thereof to the Seller and Buyer will
(a) not occur at the same time as the registration of the transfer/deed (and any other
documents intended to be registered in connection with the completion of this
transaction) and (b) be subject to conditions whereby the lawyer(s) receiving any ofthe
Requisite Deliveries will be required to hold same in trust and not release same except
in accordance with the terms ofa Document Registration Agreement between the said
lawyers, the form ofwhich is as recommended from time to time by the Law Society of
Upper Canada. Unless otherwise agreed to by the lawyers, such exchange of the
requisite deliveries will occur in the applicable Land Titles Office or such other
location agreeable to both lawyers. ,,5

The identical or very similar provision is in use in the current OREA Agreement. This provision

makes reference to the Seller and Buyer's lawyer utilizing the DRA but not to any other party

such as a lender's lawyer or a private lender's lawyer in respect of a discharge.

The April 2002 Recommendations provide "Although the recommended form of DRA refers to

"Purchaser's solicitor" and "Vendor's solicitor", it is not intended that the agreement would be

limited to purchase and sale transactions. Lawyers representing mortgagees, guarantors or

others involved in real estate transactions may be necessary parties to such agreement with

respect to funds and documents... Appropriate additions or amendments to the

recommended form may be made to accommodate those additional parties and the further

obligations involved. 6 [Emphasis added]

5 LSUC & OBA Joint Committee on Electronic Registration of Title Documents: Interim Report to the Professional
Development and Competence Committee, April 12, 2002, page 8
6 Ibid, Guideline 5, Appendix C, page 11
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In respect of private mortgages the Joint Committee April 2002 Recommendations contemplated

the use of the DRA " ... the vendor's solicitor could include a Discharge of Mortgage in the DRA

as one of the documents to be registered on closing...". 7

As noted, the aREA Agreement does not include prOVISIons for a lender's lawyer if the

purchaser's lawyer is not acting for the lender.

The LSUC Rules, Rule 2.04 (11) and (12) does not permit a lawyer to act for both lender and

borrower unless the lender is an institution and under certain other limited exceptions. This

could introduce a third lawyer to the transaction but as the aREA Agreement does not make

provision for a private lender's lawyer to be party to the DRA, I find that many, if not most,

vendor's lawyers refuse to include the lender's lawyer as a party to the DRA pointing to the

provisions of the aREA clause. A three way DRA would be appropriate for this type of

transaction and is so contemplated by the April 2002 Recommendations.

If in a purchase transaction there is an outstanding private mortgage which is to be discharged on

closing, a three way DRA with the lawyer for the private mortgagee being a party should be

utilized. If there is both a new private mortgage (or an institutional lender who is not using the

purchaser's solicitor) and an existing private mortgage to be discharged, each having their own

solicitors, then a four way DRA should be utilized, see Appendix B for precedent attached.

7 Ibid, Guideline 5, Appendix C, page 13
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In the attached DRA I have suggested that the discharge be registered last and that is to avoid

clerical error in case all the instruments are not put into a folder, as they should be, and registered

In unIson.

From my experience, it seems that the Bar rarely use three and four way DRA's even In

instances where it is called for and the title of this paper should have been THREE and FOUR

WAY DRA'S: WHAT ARE THEY AND WHEN SHOULD WE USE THEM? I hope it is

self-evident that three and four way DRA's should be used in all instances when there is an

independent lender's lawyer involved or a lawyer acting for a private mortgagee and that the Bar

will adopt this practice. It is also hoped that the OREA Agreement is amended to provide for

three and four way DRA's. In commercial agreements of purchase and sale that I am involved in

I include such provisions in the DRA clause.
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APPENDIX "B"

DOCUMENT REGISTRATION AGREEMENT

BETWEEN:

(hereinafter referred to as the "Purchaser's Solicitor")

AND:

(hereinafter referred to as the "Vendor's Solicitor")

AND:

(hereinafter referred to as the "Lender's Solicitor")

AND:

(hereinafter referred to as the "Private Lender's Solicitor")

RE:

ANDRE:

ANDRE:

* (the "Purchaser") purchase from * (the "Vendor") of *, *, Ontario (the "Property") pursuant
to an agreement of purchase and sale dated ** 201 *, as amended from time to time (the
"Purchase Agreement"), scheduled to be completed on *, 201 * (the "Closing Date");

Purchaser fITst mortgage loan to ** (the "Lender") secured by fITst charge against the Property

** Discharge of Mortgage No. ** registered on * 201 *, in the principal sum of $*.00 on the
Property in favour of ** (the "Private Lender");

FOR GOOD AND VALUABLE CONSIDERATION (the receipt and sufficiency of which
is hereby expressly acknowledged), the parties hereto hereby undertake and agree as follows:

Holding Deliveries In
Escrow

1. Each of the Vendor's Solicitor, the Purchaser's Solicitor, the Lender's Solicitor
and the Private Lender's Solicitor shall hold all funds and closing documentation
exchanged between them (the "Requisite Deliveries") in escrow, and shall not
release or otherwise deal with same except in accordance with the terms of this
Agreement. Each of the Vendor's Solicitor, the Purchaser's Solicitor, the
Lender's Solicitor and the Private Lender's Solicitor have been authorized by
their respective clients to enter into this Agreement. Once the Requisite
Deliveries can be released in accordance with the terms of this Agreement, any
monies representing payout funds for mortgages to be discharged shall be
forwarded promptly to the appropriate mortgage lender. 1

ISolicitors should continue to refer to the Law Society ofUpper Canada practice guidelines relating to
recommended procedures to follow for the discharge of mortgages.
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Advising of
Concerns with
Deliveries

Selecting Solicitor
Responsible for
Registration

Responsibility of
Non-Registering
Solicitor

and

Release of Requisite
Deliveries by Non
Registering Solicitor

Responsibility of
Registering Solicitor

Release of Requisite
Deliveries by
Registering Solicitor

2. Each of the parties hereto shall notify the other as soon as reasonably possible
following their respective receipt of the Requisite Deliveries (as applicable) of
any defect(s) with respect to same.

3. The Purchaser's Solicitor shall be responsible for the registration of the
following Electronic Documents:

a. Transfer/Deed of Land in favour of the Purchaser in respect of the Property;

b. Charge/Mortgage of Land in favour of the Lender in respect of the Property;

c. Assignment of Rents in favour of the Lender in respect of the Property;

d. Discharge of Charge in favour of the Private Lender in respect of Instrument
No. *;

For the purposes of this Agreement, the solicitor responsible for such registration
shall be referred to as the "Registering Solicitor" and the other solicitors shall be
referred to as the "Non-Registering Solicitor"

4. The Non-Registering Solicitor shall, upon his/her receipt and approval of the
Requisite Deliveries (as applicable), electronically release for registration the
Electronic Documents and shall thereafter be entitled to release the Requisite
Deliveries from escrow forthwith following the earlier of:

a) the registration of the Electronic Documents;

b) the closing time specified in the Purchase Agreement unless a specific time
has been inserted as follows [ a.m/p.m. on the Closing Date] (the
"Release Deadline"), and provided that notice under paragraph 7 below has
not been received; or

c) receipt of notification from the Registering Solicitor of the registration of the
Electronic Documents.

5. The Registering Solicitor shall, subject to paragraph 7 below, on the Closing
Date, following his/her receipt and approval of the Requisite Deliveries (as
applicable), register the documents listed in Schedule "A" annexed hereto
(referred to in this agreement as the "Electronic Documents") in the stated order
of priority therein set out, as soon as reasonably possible once same have been
released for registration by the Non-Registering Solicitor, and immediately
thereafter notify the Non-Registering Solicitor of the registration particulars
thereof by telephone or telefax (or other method as agreed between the parties).

6. Upon registration of the Electronic Documents and notification of the Non
Registering solicitor in accordance with paragraph 5 above, the Non-Registering
Solicitor and the Registering Solicitor shall each be entitled to forthwith release
the Requisite Deliveries from escrow.
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Returning Deliveries
where Non
registration

Counterparts &
Gender

Purchase
Agreement Prevails
if Conflict or
Inconsistency

Telefaxing
Deliveries &
Providing Originals if
Requested

Dated this

7. Any of the parties hereto may notify the other party that he/she does not wish to
proceed with the registration2 of the Electronic Documents, and provided that
such notice is received by the other party before the release of the Requisite
Deliveries pursuant to this Agreement and before the registration of the
Electronic Documents, then each of the parties hereto shall forthwith return to
the other party their respective Requisite Deliveries.

8. This Agreement may be signed in counterparts, and shall be read with all
changes of gender and/or number as may be required by the context.

9. Nothing contained in this Agreement shall be read or construed as altering the
respective rights and obligations of the Purchaser and the Vendor as more
particularly set out in the Purchase Agreement, and in the event of any conflict
or inconsistency between the provisions of this Agreement and the Purchase
Agreement, then the latter shall prevail.

10. This Agreement (or any counterpart hereof), and any of the closing documents
hereinbefore contemplated, may be exchanged by telefax or similar system
reproducing the original, provided that all such documents have been properly
executed by the appropriate parties. The party transmitting any such
document(s) shall also provide the original executed version(s) of same to the
recipient within 2 business days after the Closing Date, unless the recipient has
indicated that he/she does not require such original copies.

day of *,201 *.

Name/Firm Name ofVendor's Solicitor

(Signature)

Name/Firm Name of Purchaser's Solicitor

(Signature)

Dated this day of **,201 *.

Name/Firm Name of Lender's Solicitor Name/Firm Name of Private Lender's Solicitor

Joseph Fried
Meyer, Wassenaar & Banach LLP
Royal Bank Building
5001 Yonge St., Suite 301
Toronto, ON M2N 6P6
PH: 416 223-9191 ext. 230

2 For the purpose of this Agreement, the term "registration" shall mean the issuance of registration number(s) in
respect of the Electronic Documents by the appropriate Land Registry Office.
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(Signature)

I FX: 416223-9405

(Signature)

SCHEDULE'A'
ELECTRONIC DOCUMENTS

1. Transfer/Deed of Land in favour of the Purchaser in respect of the Property;
2. First Charge/Mortgage of Land in favour of the Lender in respect of the Property;
3. Assignment of Rents in favour of the Lender in respect of the Property;
4. Discharge of Charge in favour of the Vendor in respect of Instrument No. *;
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